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CURRENT EVENTS. 





THe Supreme Court or TENNESSEE—RE- 
MARKABLE ExpepiTion.—We learn from a 
Tennessee correspondent that the supreme 
court of that State has done a most extraor- 
dinary amount of work at its term for the 
middle division of the State, which, begin- 
ning on the first day of December last, closed 
afew days ago. Our friend says that, within 
that period, the court has disposed of no less 
than nine hundred cases, and prophecies that 
at the next term the court will clear the 
docket and relieve itself from the reproach to 
which it has been subject (in company, hdw- 
ever, with most other courts of the last resort) 
of unduly delaying the administration of jus- 
tice. Our correspondent does not state 
whether the supreme court has been aided in 
its good work by the clumsy device of a com- 
mission, and for our present purposes it is 
not material. Public policy, the interests of 
the community, every consideration that 
should influence a legislature or control a 
court, so imperatively demand that the law’s 
delaysshould be abbreviated ; that it is not a 
matter of vital importance if a little crudity 
should creep in because of the lack of judi- 
cial experience on the part of commissioners. 
If they blunder, it is as likely to be on one 
side as the other, and as their judgments are 
subject to the revision of the court, their pos- 
sible errors constitute a less evil than the 
indefinite prolongation of litigation. The 
final decision of a lawsuit ought to be an 
occasion of rejoicing, or at least of relief, to 
all concerned. The court is relieved of 
further cogitation upon the subject,the lawyers 
get their fees, the prevailing party gets his 
rights, minus the honorarium of his learned 
counsel, and the loser—well, as to him, he is, 
as people say when they shoot a crippled ani- 
mal, ‘“‘put out of his misery,’’ into what 
‘lower depths’’ we cannot presume to say ; 
at all events he knows the worst, for him the 
law has «done its wickedest. 

We always hail with gratification any evi- 
dence that the administration of the law is 
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falling into. line with the modes in which all 
other business is now transacted. The con- 
trolling idea of this generation is expedition. 
The law’s delay, besides its other evil qualities, 
is an anachronism,and the sooner itis reformed 
out of existence the better for all concerned— 
courts, lawyers, suitors and witnesses. We 
are glad to see that Tennessee is coming to 
the front in this desirable reform. 

This is a legal journal and we very seldom 
permit ourselves to ‘‘travel out of the record,”’ 
but we cannot refrain from inserting, apropos 
of Tennessee, the following slip from the 
New York Nation of the 17th inst. 

‘*The Tennesse legislature responds quickly 
and heartily to the president’s plea for a re- 
vival of the old time ‘sturdiness of our na- 
tional character.’ Within a week after con- 
gress had adjourned, and the scheme of fed- 
eral aid to southern education had thus 
lapsed, the lower branch of the legislature, by 
a vote of more than five to one, passed a bill, 
in which the senate will doubtless concur, in- 
creasing the amount of the permanent fund 
available for school purposes from $2,000,000 
to $5,000,000, and so much more than 
doubling the annual contribution of the State 
to public education. Tennessee has been 
growing rapidly in material wealth of late 
years, and this action of the legislature shows 
not only that the State is able to maintain a 
good school system, but, what is still more 
important, that she is ready to do it without 
trying any longer to unload the burden upon 
the shoulders of the federal government. It 
is an object lesson.in self-reliance and self- 
help which will not be lost upon other south- 
ern States that have been backward in this 
matter. The Memphis Appeal does not 
exaggerate in the slightest degree when it 
declares that ‘Tennessee has not done any- 
thing in the last twenty-five years that re- 
dounds so much to her credit as the passage 
of this bill.’ ’’ 

And having escaped from the fold which 
sc straitly confines the legal lambs, we ven- 
ture to add the hope that Tennessee will do 
her duty at the election to be held next Sep- 
tember on the constitutional amendment— 
the prohibition question. If she does, with the 
prompt administration of justice, universal 
education, and no whisky, she will have 
placed herself in the front rank, in every re- 
spect. of all the States. 
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Summary Proceepincs —InterstaTE Com- 
meRCE Act.—Under the sixteenth section of 
the Interstate Commerce Act, the duty is im- 
posed upon federal courts to act, under cer- 
tain specified circumstances, in a summary 
manner and to arrive at speedy conclusions. 
This is a new departure for those courts 
which have been accustomed to act with the 
utmost deliberation, especially in corporation 
cases, operating railroads for indefinite years 
through the instrumentality of receivers. It 
will be interesting to observe how far they 
possess the versatility necessary to change 
front and administer justice with the pre- 
scribed expedition. Lord Eldon the most 
deliberate and dilatory of equity judges, was 
in political matters as practical, prompt, and 
energetic as a modern ward politician. Per- 
haps the federal judges can as readily adapt 
themselves to the new style of duty which the 
statute requires at their hands. 

This expeditious procedure is required in 
case a carrier violates any lawful order of the 
interstate commission, the aggrieved party 
may file a petition in the circuit court in 
equity alleging the violation. The court pre- 


. scribes the notice to be given, and this is the 


process required. Of course the carrier is 
entitled to answer, and the mode of trial is 
thus prescribed in the statute: 

‘*The court shall proceed to hear and de- 
termine the matter speedily as a court of 
equity, and without the formal pleadings and 
proceedings applicable to ordinary suits in 
equity, but in such a manner as to do justice 
in the premises; and to this end such court 
shall have power, if it think fit, to direct and 
prosecute, in such mode and by such persons 
as it may appoint, all such inquiries as the 
court may think needful to enable it to form 
a just judgment in the matter of such peti- 
tion.”’ 

Now, wherein this procedure differs from 
an ordinary chancery suit is not very ap- 
parent. The petition is, to all intents and 
purposes, a billin equity; the notice is the 
subpeena to answer; the answer to the peti- 
tion 1s equivalent to the answer to the bill. 
There is no replication provided for, but in 
ordinary equity practice the replication is 
merely formal. There is, it is true, no pro- 
vision for an exception to the answer, but we 


may presume that the right to except is im- 


plied. ‘‘The court may direct and prosecute, 





in such mode and by such persons as it may 
appoint, all such inquiries as the court may 
think needful.’’ Wherein does this differ 
from an ordinary reference to the master, or 
to a special commissioner? 

The only material difference that we can 
see, is that in this statute congress exhorts 
the courts to use special expedition in apply- 
ing their customary procedure to cases of 
this character, and we do not see why the 
like expedition might not be practiced in 
most other equity cases. 








NOTES OF RECENT DECISIONS. 





TESTIMONY OF A Party AGArnst HimsELF — 
Deposition — Notary Pustic — Constitu- 
TIONAL Law.—There was recently decided by 
the court of, Nebraska a case or some inter- 
est,! relating to the liability of parties to civil 
actions to be compelled to testify against 
themselves and the powers of a notary public 
to discipline a witness who refuses to testify 
before him at all. 

The facts of the case were that Otto H. 
Dogge and his wife, Bertha Dogge, were de- 
fendants in a suit brought by Hart Brothers, 
who specially desired that Mrs. Dogge should 
give her deposition. She was duly sub- 
poenaed to appear before a notary public for 
that purpose, but steadfastly refused to ap- 
pear at the appointed time and place, and 
very considerately notified the notary that 
she would not appear, and why she would 
not. The notary, upon her refusal, issued an 
attachment against her and she was duly ar- 
rested by the defendant Melick, sheriff of the 
county, and, persisting in her contumacy, she 
was committed to prison by the notary. 

The supreme court sustained the notary, 
and establishad as lawin Nebraska three prop- 
ositions. That a party to an action at law can 
be compelled to testify as the witness of his 
adversary, and upon the requisition of the 
notary to give his deposition; that a notary 
public can, upon an ex parte application, 
issue a subpoena, which the witness is bound 
to obey, and can commit to prison any wit- 
ness who refuses to give his deposition; and 
that the notary has so far judicial power that 
he can decide definitely, upon an ex parte ap- 


1 Dogge v. Melick, 1 West. Leg. News, p. 1. 
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plication, whether the testimony of a witness 
shall be embodied in a deposition taken be- 
fore him, or reserved to be given ore tenus 
upon the trial of the cause in open court. 

The questions were elaborately argued, and 
we have been favored with copies of the 
briefs.on both sides. Upon the first point 
the conclusion of the supreme court seems to 
be fully sustained by the civil code of Neb- 
raska, which provides? generally that ‘‘all 
persons with sufficient capacity to understand 
the obligations of an oath are competent wit- 
nesses in all cases, civil and criminal, except 
as is otherwise declared.’’ Under the sweep- 
ing terms of this section, the court concludes, 
with good reason, that one who may be a com- 
petent witness on one side, must be (in civil 
cases only, we think) a competent witness on 
the other. Granting, however, that Mrs. 
Dogge was a competent and compellable wit- 
ness at the instance of her adversary, does 
it follow that she can be required to give her 
testimony in the shape of a deposition before 
a notary? On this point the opinion of the 
court, is to our surprise, abselutely silent, and 
so is the brief of the counsel for the défend- 
ants in error. Mrs. Dogge’s counsel, how- 
ever, argue in their brief, we think, very forci- 
bly that, inasmuch as statutes authorizing 
depositions to be taken in courts of law are 
in derogation of the common law, they must 
be strictly pursued®. They argue further 
that there is in the statutes of Nebraska no 
provision whatever authorizing the deposition 
of an adverse party to be taken, and that no 
authority is conferred by the general law upon 
a notary public to take such a deposition. 
The strict construction applicable to all stat- 
utes in derogation of common law should pre- 
clude the inference that the general statute 
conferred any such power. Especially does 
this seem reasonable as it appears that Mrs. 
Dogge was not ill, nor absent, nor likely to 
be, but on the contrary was in town, at her 
home, and, in short, that none of the contin- 
gencies existed which would authorize the tak- 
ing of her deposition or its use if taken. 

The principal question in the case was, 
whether a notary has the power to commit for 
contempt a witness who refuses to testify be- 
fore him. The statute gives him that power 
expressly, and no doubt he has it if the statute 


2 Civ. Code Neb. § 328. 
8’ Graham vy. Whiteley, 26 N. J. L. 254. 








is constitutional. The Nebraska constitution 
of 1875 vests the judicial power of the State 
in certain named courts, and certain other 
officers (not including notatries) and ‘‘such 
other courts * * * as may be created by law 
for cities and incorporated towns.’’ The con- 
stitution is of course paramount, and abro- 
gates all pre-existing statutes repugnant to 
it. The statute which conferred upon no- 
taries the power to commit witnesses for con- 
tempt was passed before the adoption of the 
constitution of 1875, and was repugnant to it 
if, by conferring upon them judicial powers, 
it made them courts in fact though not in 
name. What is a court? And what is judi- 
cial power? To answer the last of these ques- 
tions first, we say that judicial power is the 
power conferred by law to hear, to determine, 
and to pass judgment or sentence. And, an- 
swering the first question, whatsoever officer 
or person exercises these functions is a court, 
pro hac vice, and to this extent. These prop- 
ositions we think can hardly be controverted. 
It follows that a notary public exercising 
these functions, hearing, deciding, and pass- 
ing sentence is a court pro tanto, and not be- 
ing one of the courtsor magistrates enumer- 
ated in the constitution of Nebraska, nor yet 
a court created for cities or incorporated 
towns, is nota lawful court, and the statute 
which empowers him so to act is repugnant 
to the constitution of 1875 and void. 

All this the supreme court of Nebraska in 
substance concedes, although it stickles at ad- 
mitting that all officers exercising judicial 
functions are courts in any proper sense, it 
furnishes a complete answer in the following 
subsequent clause of the constitution: ‘‘All 
existing courts which are not in this constitu- 
tion specifically enumerated, and concerning 
which no other provision is herein made, shall 
continue in existence, and exercise their pres- 
ent jurisdiction until otherwise provided by 
law.’”’ 








EXTRA-TERRITORIAL CRIMINAL JU- 
RISDICTION. 





The observance of international law is essen- 
tial to the advancement of civilization. Com- 
ity of nations should prevail. Nations should 
work for the best interests of all and mete 
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out to each other good in peace, and do as 
little harm as possible to their antagonists in 
war without injuring their own autonomy.! 

This doctrine expresses the correct inter- 
national polity and ought to be generally 
adopted. The penal laws of a sovereignty, 
are local and to be applied to crimes within 
the jurisdiction of the State.2 But some 
courts hold that all civilized nations should 
prosecute every violator of law whenever 
found in their territory, irrespective of the 
time, or in what country, the crime was com- 
mitted.* This, however, is not the accepted 
doctrine, and is not generally followed in En- 
gland or in this country.‘ 

The suppression of crime is demanded by 
the best interests of all. Nations represent 
but a sisterhood of States, and every friendly 
power is morally, if not legally, bound to pro- 
tect all of its citizens in lawful pursuit from 
injury from other sovereigns or their subjects. 
Conspiracies concocted in one jurisdiction or 
country to be performed in another, render 
the instigators amenable to the power 
where consummated. Within a short time 
past, a question has arisen whether the United 
States government has not rejected its own 
accepted doctrine and violated international 
law. England claims that our government 
allows dynamite plots to be organized within 
our domains, which areto be consummated 
in Great Britain ; that these dynamiters used 
‘*the resources of civilization’’ against the 
English House of Commons and the Tower 
of London; that money is raised in our coun- 
try to be used in disturbing the peace of her 
realm. Some English publicists claim that 
this mode of procedure against England does 
not differ in principle from organization and 
equipment of military expeditions on our soil 
to be sent to wage war against that govern- 
ment. She brings to our notice that, because 
cruisers escaped from her ports in time of 
our war to prey on our commerce, the Geneva 
arbitration court awarded the United States 
damage. This award undoubtedly was con- 
gruous with international law, and the British 
government complied with the conditions. 
But O’Donovan Rossa and his confederates 


1 Montesquieu’s L’ Esprit des Lois, 6. 1, eh. 3; 
Huberus’ de Conflictu Legum, Lib. 1, tit.3, §3, p. 538. 

2 Rorer’s Inter. State L. 227; 1 Bish. Cr. L. 79. 

8 Holmes vy. Jennison, 14 Pet. 540. 

4 Whar. Cr. L. §, 284, note 1. 





openly declare against England, and claim 
that the explosion in the house of commons 
and the tower of London was the consumma- 
tion of a plot organized in the United States. 
Complications between England and _ this 
country will undoubtedly arise, when some 
of these conspirators enter British territory 


and are arrested, when they will claim Amer- - 


ican citizenship and our protection. If our gov- 
ernment follows the precedent established in 
the Cutting case,° a demand will be made on En- 
gland for their release. Cutting having pub- 
lished a libel on a Mexican citizen, in an El 
Paso (Texas) paper which circulated in Mex- 
ico, went on to Mexican territory,was arrested 
and then claimed protection of the United 
States government, which led to a demand for 
his release. This was truly a case where the 
instrumentalities of the crime were set in mo- 
tion on American soil but consummated on 
Mexican territory. Does this case indicate 
the policy of the United States? Generally 
speaking, the laws of a country have no ef- 
fect outside of its territorial limits, and a 
person shall not be held for a crime extra- 
territorial. But when a person puts extra- 
territorially into motion agencies which take 
effect infraterritorially, the sovereignity af- 
fected can hold him amenable for the crime, 
and when he enters the realm of the sover- 
eign be arrested and punished, though his 
allegiance belongs to another government. 
He is responsible for the injury inflicted 
though personally absent.® 

A person can violate the laws of a country 
though absent from it; but if he enters the 
country whose laws have been infracted by 
him, be can be punished. Offenses against 
the United States government. though con- 
cocted outside of-our territory, are indictable 
in this country. Personal presence is not an 
essential condition to indictability.7 England 
gave us an exemplification of this doctrine in 
holding the Fenians responsible who were 
found in her realm, and who claimed Amer- 
ican citizenship and allegiance to our govern- 
ment.® 


5 See President’s Message, Dec., 1886. 

61 Bish. Cr. L. § 109,110; R. v. Johnson, 7 East, 65; 
R. v. Burdet, 4B. & A. 95; Cooley’s Const. Lim. 155. 

71 Whart. Cr. L. §284; R. I. v. Manley, Cox. C. C. 
104; R.v. Ball, 1 Cox. C. C, 281. 

6 U. 8. Dip. Cor. (1868), pt. 1, pp. 51, 193, 342. See 
R. v. McCafferty, 10 Cox C, C, 603; Cockburn on 
Nationality (1869), 82; 1 Whar. Cr. L. § 904. 
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It is a general international doctrine that, 
because a person owes allegiance to another 
country from the one where indicted, but 
where the crime was consummated, will not 
release him from responsibility, though the 
agencies back of the crime were put into mo- 
tion extraterritorially.? This is the only safe 
doctrine that nations can adopt, and if our 
government ignores it, she is retarding the 
best interests of all concerned. It is to our 
interest to suppress plots, organizing in our 
country, with all reasonable diligence, and to 
allow our citizens who violate the law of for- 
eign nations to suffer the consequences. A 
belief has grown in this country. propagated 
by the hustings that the pbrase ‘‘American 
citizenship”’ is talismanic, so much so that 
our citizens can violate foreign laws and yet 
escape punishment. It is high time that this 
belief was corrected. 

Sir Phillimore said: ‘‘It is a monstrous 
thing that any technical rule of venue should 
prevent justice from being done in this coun- 
try on acriminal for an offense which was 
perpetrated here, but the execution of which 
was concocted in another county.’’® The 
honorable gentleman is right, and his lan- 
guage sounds the correct rule which must be 
recognized by all civilized people. The dif- 
ferent States of our union recognize this rule, 
and many of them have fortified it by statutes. 
Personal presence at the consummation of 
the offense is not an essential condition of in- 
dictability.” 

It is also held that parties are amenable 
to the State whose laws are broken, though 
they are non-resident and outside of the ter- 
ritorial limits. If the criminal is found within 
the State whose laws have been infracted, he 
may be indicted and punished.” Venue at 
common law was a matter of substance, and 
an offense partly committed in one county 
and partly in another could not be tried in 
either.” But this rule was greatly modified 
by the introduction of exceptions at an early 
date, which gave a remedy." 

The common law holds that the place of 
consummation of an offense indicates its 


® Story Con. L. § 625s. 

” U.S. Dip. Cor. (1868), pt. 2, p. 147. 

11 Com. V. White, 123 Mass. 430. 

12 Adams v. People, 1 N. Y. 173; Hamy. State, 4 Tex. 
670. 
18 State v. Moore, 26 N. H. 448. 
44 Black. Com. 303. 





venue where it must be indictable.” If a 
party sends poison in the shape of medicine 
from one end of the country to the other, he 
would be as guilty at the place of reception 
as if he was personally present and delivered 
it with his own hands. The distance over 
which the agencies act with no break in the 
physical impulse does not acquit one of crime.” 
A party forty miles away in another county, 
signalling to a confederate when to roba 
stage, is as guilty of the crime at its situs 
as if present in body and assisting by man- 
ual exertion.’ If a party dies within the 
State from a mortal blow inflicted without, the 
offense is indictable where the death occurs.” 
It is provided by some of the States that, if 
an offense is partially committed in one 
county and completed in another, the crim- 
inal may be indicted ineither.” So also when 
a mortal blow is given in one State and death 
occurs in another, the criminal can be in- 
dicted and tried in the former, where the blow 
was inflicted.” 

A party forging a deed in Louisiana to 
land in Texas is indictable in the latter 
State.” A party can be indicted in one State 
for publishing a libel in another State, the 
paper containing the libel having circulated 
at the place of prosecution. So where one 
publishes a libel in one county he is indicta- 
ble in another where the paper circulates.™ 

If a person, standing on one side of the 
boundary of a country, and shoots a party on 
the other side in another country, he is ame- 
nable to the laws of the nation on whuse terri- 
tory the blow is received. 

England,” the United States,” and the gov- 


1 People v. Griffin, 2 Barb. 427; Com. v. Gillespie, 
7 Serg. & R. 469;. R. v. Girdwood, 1 Leach, 169; R. 
v. Johnson, 7 East, 65. 

16 Green v. State, 13 Mo. 382; People v. Bush, 4 Hill 
(N. Y.), 183. See Robbins v. State, 8 Ohio St. 131. 

7 R. v. Harley, 4 Car. & P. 369; R. v. Kelley, 2 
Car. & K. 379; R. v. Halloway, 2 Den. Cr. C. 287. 

18 State v. Hamilton, 13 Nev. 386. 

19 Taylor v. People, 8 Mich. 320. 

2 Nash v. State, 2 Greene, 286; Com. v. 
Va. Cas. 205; Hurd’s Stat. (IIl.) p. 402, § 396. 

210. S. v. Guiteau, 1 Mackey, 498. 

2 Hanks v. State, 13 Tex. 307. 

2 Com. v. Blanding, 3 Pick. 311. 

*% Belo v. Wren, Tex. L. R. 149. 

%4 Black. Com. 305; R. v. Azzopordi, 1 Car. & 
K. 208; Lewis’s Foreign Jurisdiction, etc., 20; Bar’s 
Private International Right, 580, § 138; Ortolan’s His- 
torical Exposition, ete., No. 880; Dana’s Wheaton, § 
118; Whar. Confl. L. § 70. 

% U.S. v. Davis, 2 Sumn. 482; State v. Wyckoff, 2 


Linton, 2 
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ernments of continental Europe, hold 
that offenses committed by their subjects 
against their respective nations are cogniza- 
ble by their courts, notwithstanding the sub- 
ject may be in another country at the time of 
the perpetration of the crime. The claim of 
the United States applies more especially to 
its subjects in uncivilized countries.” Boul- 
enois says that every nation possesses ex- 
clusive sovereignty and jurisdiction within its 
own territory, but admits that exceptions as 
to territorial limits, exist, caused by the ne- 
cessity of the public and general welfare in 
regard to civil commerce.” 

The Mexican goverment hold the same doc- 
trine as the European nations, that parties 
offending against Mexico or her subjects, 
without the State, may be held criminally 
when they come within her territory. This 
doctrine was maintained in the Cutting case. 
The conclusion of the whole matter is, and 
so held by civilized nationalities, that crim- 
inals are infraterritorially liable for offenses 
extraterritorially set in motion to disturb the 
peace of the State, and when these violators 
of the law come within the State offended, 
they may be held responsible and amenable 
to the laws. Without doubt the United 
States government would exercise this power 
if circumstances should bring forward a case 
of this nature. The doctrine is well settled 
that a soveignty can exercise extraterritorial 
jurisdiction over offenses consummated within 
its domains, though the instrumentalities pro- 
ducing the offense were set in motion with- 
out its territory. D. H. Pincrey. 

Bloomington, Il. 


Vroom, 69; Com. v. Macloon, 101 Mass. 1;1 Hale P. Cr. 
475. 
7 U.S. Rev. Stat. 4,088; 11 Opinion Atty. Gen. 474. 
21 Boul. Prin. Gen. 6, p. 4. 





UNDERMINING SURFACE LAND. 





The progress of mining has been incessant 
in this country, and litigation to a corre- 
sponding extent has kept pace, if we may 
judge from the reports and leading cases that 
grow outof it. The convenient theory on 
which the sale of land has long proceeded is, 
that he who buys the freehold has the right 
to everything he finds beneath the surface, 





and he may dig with safety down to the centre 
of the earth, if he can. But necessity often 
compels the freeholder to keep the upper 
crust exclusively to himself, and sell to some 
mining adventurer all those unknown perqui- 
sites and chances that lie below. The man 
who excavates minerals is, indeed, usually 
contented with a lease of considerable dura- 
tion, and does not care for the freehold of his 
subterranean stratum of soil. And out of 
this arrangement fruitful causes of litigation 
arise. The freeholder tries to keep his sur- 
face safe against being undermined, and the 
miner wants to get all the strata of minerals 
which he can conveniently abstract, with as 
little regard as possible to any other person’s 
rights. The interests of the surface owner 
and of the mine owner thus frequently clash. 
Each is jealous and fearful of the other, and 
the one who lives on the surface has most 
reason to be alarmed at what goes on in the 
dark beneath him. Covenants on both sides 
are of course always resorted to ; but the com- 
mon law is nevertheless always appealed to 
when doubts surround the legal interpreta- 
tion. Not long ago a case of great import- 
ant traveled through the courts to the House 
of Lords, and though three law lords took one 
view, yet as Lord Blackburn dissented, we 
must consider that the conclusion must have 
been somewhat difficult to approach. 

The statute of limitations has much to do 
with the difficulties that arise between the 
owner of the surface and whoever undermines 
that surface and causesa subsidence. There 
may be operations carried on below the sur- 
face of which the surface owner knows noth- 
ing, but when, after the lapse of years, he be- 
gins to feel the foundations of his houses and 
land give way, he naturally inquires, and then” 
learns that the original mischief lay in some 
excavations of his neighbor, made rashly and 
without leaving pillars of support. Another 
difficulty then confronts him in seeking his 
remedy for damages, for the statute of limi- 
tations may cut off all remedy after the lapse 
of six years. And the question arises whether 
the statute runs from the date of the original 
excavation or only from the time when the 
damage that must sooner or later follow, ac- 
tually arose. ‘This difficulty has led to sev- 
eral of the important cases that have been de- 
cided. Or, if the subsidence is caused by 


digging in adjacent soil and thereby taking 
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away the lateral support, then another diffi- 
culty arises, for the enjoyment of some ease- 
ment after twenty years may be then too well 
secured to be afterwards interfered with. 

In the leading case of Anges vy. Dalton,! 
the subject was exhaustively explored and dis- 
posed of, as regards the rights and wrongs of 
surface owners, who are injured by a neighbor 
who digs in his own land and removes the 
lateral support. A neighbor in that case ex- 
cavated his foundations in order to rebuild 
his own house, and was then sued for weak- 
ening the foundations of a coach factory next 
door. After much litigation and many judg- 
ments, the House of Lords held that though 
within twenty years each owner can dig away 
as much as he likes, without regard to what 
is in his neighbor’s close, yet after that time 
the owner of a house acquires, by virtue of the 
prescription act, an easement against his 
neighbor, whereby that neighbor is ever after- 
wards precluded from excavating his own soil 
or doing anything to weaken the foundations 
of that house, and it is then called an ancient 
house. This doctrine involves the difficulty 
that one neighbor often has no means of pre- 
venting such a heavy burden attaching to his 
property. But the House of Lords assumed 
that it was much better that the coach factor, 
after twenty years uninterrupted enjoyment, 
should be guaranteed forever after in that 
enjoyment,than that endless difficulties should 
arise between neighbors undermining and de- 
stroying each other’s property. It resulted 
also from that judgment of the House of 
Lords, that almost the only mode of one 
neighbor defending himself against the m- 
position of such a burden, arising from heavy 
buildings, is by digging a trench around his 
land as deep as might suflice in order to pre- 
vent the other neighbor building close up and 
thereby securing by length of enjoyment a 
solid lateral support from a continuous depth 
of soil. 

Where the foundation of lands and houses 
does not consist in lateral support, but merely 
in subjacent support, then the chief difficulty 
arises out of the statute of limitations and 
out of the discovery of the original wrong 
which consisted in undermining the land. 
There are several leading cases on the subject 
not easily reconcilable, but in Lamb vy. 


16 App. C, 740. 





Walker,’ the court had to decide between two 
conflicting views arising on a review of the 
then prior cases. The defendant had injured 
the plaintiff’s land and buildings by removing 
the lateral support through mining operations 
carried on by the defendant on his own land 
adjoining. The question was whether the 
plaintiff could recover only the damage ac- 
tually accrued up to the time of action, or 
could also recover damages in respect of the 
prospective and uncertain damage that might 
arise thereafter. Two of the judges, Meller, 
J., and Manisty J., held that, according to the 
previous cases, the plaintiffs might recover 
both actual and prospective damages. But 
Cockburn, C. J., who dissented, held that, ac- 
cording to Backhouse v. Bonomi,’ the damage 
was that the gist of the action, and only the 
damage actually accrued up to that date could 
be recovered in the action,and any further dam- 
age must be recovered whenever it actually 
accrued by means of some subsequent action. 
That case, owing to this dissent of one of the 
three judges, was always considered of doubt- 
ful authority, and now the House of Lords, 
after a review of all the cases, has held that 
Cockburn, C. J., was right and the other two 
judges wrong. 

The latest case which has reviewed and ap- 
parently settled this doubtful question was 
that of Darley Maio -Colliery Company v. 
Mitchell,‘ decided by the House of Lords and 
reported in another column of our impression 
of this date. As, however, Lord Blackburn 
dissented from the other three law lords, there 
may still be room for future litigation, and it 
is at least useful to consider the reasons 
given for this decision of our highest court 
on both sides. 

The respondent, Mitchell, was the owner 
of certain cottages and land in Yorkshire, and 
the defendants; the Darley Colliery Company, 
were lessees of the coal mine beneath. ‘The 
defendants had improperly worked the coal 
under their lease, which expired in 1868. In 
consequence of that working a subsidence of 
the land took place in 1868, causing injury to 
the plaintiff's cottages, in respect of which 
the defendants were required to do certain 
repairs, and they did those repairs and so 
satisfied all complaints. The defendants had 


23 Q. B. D. 389. 
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never worked the coal since 1868, but in 1882 
a further subsidence of the plaintiff’s land 
took place, causing further injury to the cot- 
tages. The plaintiff then commenced the 
present action for this subsequent injury, and 
the defendant pleaded the statute of limita- 
tions. In order to agree on the facts, it was 
admitted that the following statement was 
correct: After the partial subsidence in 1868 
the strata remained practically quiescent until 
the working of the coal in the next adjoining 
land in 1881, which working caused a creep 
and a further subsidence. If the owner of 
the adjoining land, one Cooper, had not 
worked his coal there would have been no 
further subsidence; but if the coal under the 
plaintiff's land had not been taken out, or if 
the defendants had left sufficient support 
under the plaintiff’s land, then the working 
by this Cooper, the adjoining owner, would 
have done no harm. 

At the trial of the action, Hawkins J., con- 
sidered that the case could not be distin- 
guished from that of Lamb vy. Walker,’ and 
therefore gave judgment for the defendants. 
But as that case did not govern the court of 
appeal, the three lords justices overruled 
Lamb v. Walker,*® and adopted the judgment 
of Cockburn, C. J.,inthatcase. The present 
appeal was then brought to the House of 
Lords, and the house has affirmed the de- 
cision of the court of appeal, though Lord 
Blackburn dissented. 

The majority of the House of Lords have 
now settled the law in this way ; that, in cases 
of damage from undermining, it is the actual 
damage as it accrues which constitutes the 
cause of action, and not the original opera- 
tion of undermining. Hence, a succession of 
actions may be brought on each fresh act of 
subsidence, however remote. Some of the 
incouveniences of this doctrine were disposed 
of, for they render the result somewhat 
anomalous ; nevertheless it has been thought 
that, upon the whole this is the more reasona- 
ble doctrine of the two. Lord Bramwell said 
this conclusion did not interfere with the rule 
that when a thing directly wrongful in itself 
is done to a man, and which in itself isa 
cause of action, he must if he sues in respect 
of it,do so once and for all; thus if he is 
beaten or wounded, when he sues he must 

5 Supra. 

6 Supra. 





sue for all his damage—past, present and fut- 
ure, certain and contingent. He cannot 
maintain an action for a broken arm and sub- 
sequently for a broken rib, though he did not 
know of it when he first commenced his ac- 
tion. But if he sustained two injuries from 
a blow, one to his person, another to his 
property, as for instance—damage to his 
watch—then he could maintain two actions in 
respect of theone blow. But where the orig- 
inal act is not actionable in itself, like exca- 
vating one’s own soil, which in course of time 
leads to several pieces of land subsiding, 
there was no reason why separate actions 
might not be brought at different times. 
There were inconveniences attending both 
conclusions, but these are about equal. By 
treating the actul damage as the cause of ac- 
tion a long period of years may intervene be 
tween each action. On the other hand, by 
treating one action as exhausting the whote 
remedy, it would follow that on the least sub- 
sidence happening and one action being 
brought, inadequate damages might be ob- 
tained and future injuries might go almost 
without remedy. 

Lord Blackburn endeavored to show that 
the orthodox doctrine was that one action 
only must be brought once for all. And he 
could not admit that the act of removal of 
minerals to such extent as to make the sup- 
port insufficient was an innocent act. [If it 
be innocent, then it would be a great anomaly 
as he thought; there was no other instance in 
our law where an action lies in consequence 
of damage against a person who does an in- 
nocent act. Hence, he could only conclude 
that the working of the coal was in itself 
wrongful; and if so, then the action should 
be brought once for all. 

fhe House of Lords having, however, held 
that successive actions may be brought on 
each accruing of fresh damage, this point 
may now be held to be conclusively settled as 
regards all mining operations, and the de- 
cision must have an extensive effect in de- 
veloping future litigation.—Justice of the 
Peace, Eng. 
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WILL—CONSTRUCTION—REMAINDER. 





BYRNES v. STILWELL. 





New York Court of Appeals, November 23, 1886. 


Will — Construction — Remainder.—When by the 
terms of a will an estate in fee simple has been created, 
a limitation of it by a subsequent clause which creates 
a remainder cannot be made, unless such subsequent 
elause is in its terms as clear and unequivocal as that 
by which the principal estate is created. 


MILLER, J., delivered the opinion of the court, 
in which the facts are stated : 

The question arising in this case depends upon 
the construction to be placed upon the provisions 
contained in the last will and testament of John 
W. Gilbert, deceased, which provisions, so far as 
material, are as follows: ‘‘I give, devise and be- 
queath unto my daughter Maria, the wife of John 
Wood, for and during, and for the full end and 
term of her natural life, my two lots of ground 
situate, lying and being in the second—late third 
—ward of the city of New York. . . And 
from and immediately after the decease of my said 
daughter Maria, I give, devise and bequeath the 
last aforesaid two lots of ground, houses, buildings 
and premises . . so as aforesaid given unto 
my said daughter Maria, during her natural life, 
unto the lawful child or children of my said 
daughter, his or her or their heirs forever; if more 
than one, share 4nd share alike, as tenants in com- 
mon; and in Case any or either of the children of 
my said daughter Maria, at the time of her death, 
be dead, leaving a lawful child or children him or 
her surviving, such child or children shall take the 
share or portion which his, her or their parent 
would have been e titled to if living, to have and 
hold to him, her or them, and their heirs forever.” 

The will was executed on the 13th day of Feb- 
ruary, 1827, and the testator died in or about 1828. 

The devisee, Maria, at the time of the testator’s 
death, was the mother of six children. Another 
child was born to her during the life-time of her 
then husband, and after the death of the testator. 
In 1830 her husband died, and in 1834 she inter- 
married with William Mulock, by whom she had 
four children. In May, 1882, she departed this 
life, and left her surviving eight children, three 
who were living at the time of the testator’s death 
having died without issue before her death. 

The question we are called upon to determine is 
whether either of the three children who were 
living at the death of the testator, but who died 
during the life-time of their mother, without leav- 
ing issue, took, under the provisions of this will, 
such a vested estate in the lands as was alienable 
or devisable by them, or descendible from them. 

The learned judge, at special term, found that 
they did not; and that the remainder which, upon 
the death of fhe testator, vested in these children 
of his daughter Maria, was subject to be, and was, 
divested by their death before their mother, with- 





out issue, and this judgment was affirmed by the 
general term. The intention of the testator, which 
is to be derived from the language employed in the 
will itself, which is to be interpreted in the light 
of the surrounding circumstances, is the controll- 
ing element in the construction of wills, and, so 
far as can be ascertained in accordance with the 
rule stated, should be taken into consideration and 
carried into effect. 

The clause in the will cited, devises the lands in 
question to his daughter during her life; it then 
provides for the child or children of his daugh- 
ter, and his, her or their lawful heirs forever, if 
more than one, share and share alike, after the 
life estate first given has terminated; and in case 
of the death of any of his daughter’s children 
leaving a lawful child or children surviving, such 
child or children to take the share or portion 
which the parent would have been entitled to if 
living. No provision is made by the will in case 
of the death of any child or ghildren of his daugh- 
ter before the termination of the life estate of the 
mother. 

It is apparent that the devise in question was a 
remainder in fee to the children of the testator’s 
daughter, subject to open and let in children born 
after his death, and for that reason the five chil- 
dren born to his daughter after his death each be- 
came entitled to a share of this remainder. 
Whether such remainder could be enlarged by the 
death of any of the remaindermen without issue is 
a serious question, which is not free from diffi- 
culty. It will be observed that no words of sur- 
vivorship are contained in the will, either in the 
main devise or in the subsequent clause, which in- 
dicate an intention of the testator that the surviv- 
ing brothers and sisters were to take in the event 
of the death of any of his daughter’s children 
without issue. There are no words to that effect 
jn the devise in question, and the existence of any 
such intention cannot, we think, be derived as a 
matter of inference from the language employed in 
the will. After the death of the daughter, the de- 
vise is to her child or children, and his, her or 
their heirs forever, and if more than one, share 
and share alike as tenants in common, and if the 
intention of the testator was to restrict or limit the 
shares devised to his daughter’s children, so that 
in the event of any of them dying in the life-time 
of their mother, his or her share should not pass 
to the heirs at law but to the survivor, he clearly 
would not have added these words of inheritance, 
and would have used appropriate language for 
that purpose. The language employed, as well as 
the omission to use words of a different import, 
indicate the intention of the testator that each of 
the children named should take an absolute fee, 
subject to be diminisned by the birth of other 
children, as tenants in common and as contradis- 
tinguished from joint tenants. 

The use of the words ‘if living,” in the addi- 
tional clause of the will, did not, we think, refer 
to the time of the death of the daughter and to the 
children then living, or indicate an intention that 
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in case any of the children died during th? 
mother’s life without issue, that the number of 
shares should be limited to those who survived 
their mother. -Such a construction would be in 
direct contradiction of the previous language em- 
ployed in the principal devise, and cannot be 
maintanined in the absence of any words which 
convey such an intention. It may be remarked 
that the words cited are not connected with and 
do not constitute a part of the principal devise to 
the children of the testator’s daughter, and mani- 
festly were not intended to limit the shares which 
the daughter’s children, if living at the testator’s 
death or afterward born, were to take under the 
will, but had special reference to the share or 
shares which the issue of her deceased children 
were to take in case any of his daughter's children 
had died leaving issue. He had provided for all 
the others in the first portion of the devise, and it 
was the only issue of such as might die be- 
fore the death of his daughter, and whose jssue 
would not take under this devise, for whom he in- 
tended to provide. It may also be added that it is 
of no importance whether the words ‘‘if living” 
relate to the time of the testator’s death or his 
daughter’s death, inasmuch as none of his daugh- 
ter’s children died leaving issue. either during the 
testator’s lif -time or during bis daughter’s life- 
time, and, therefore, the contingency intended to 
be provided against never happened. For this 
reason there was no qualification or limitation 
upon the devise which preceded it. 

An estate in fee created by a will cannot be cut 
down or limited by a subsequent clause, unless 1t 
is as clear and decisive as the language of the 
clause which devises the estate. Thornhill v. 
Hall, 2 Clark & Fin. 22; Roseboom v. Roseboom, 
81 N. Y. 359; Campbell v. Beaumont, 91 Jd. 467; 
Freeman v. Coit, 96 Id. 68. 

The effect of the construction contended for by 
the counsel for the respondent would be,that in case 
al] the children of the testator’s daughter had died 
during ber life-time without issue and there were 
no survivors, the estate would pass to the col- 
lateral heirs. The grandehildren of the testator 
would thus be divested of any absolute interest in 
the estate by remote kindred. They would take 
only an unsubstantial estate, and in case they did 
not survive their mother they would be vested 
with no interest whatever. 

The law favors the vesting of estates, and courts 
will always give such a construction to a will as 
will tend to best provide for descendants or pos- 
terity, and will prevent the disinheritance of re- 
maindermen whoimay happen to die before the 
termination of the precedent estate. Moore vy. 
Lyons, 25 Wend. 142; Scott v. Gurnsey. 48 N. Y. 
106; Low v. Harmo: y, 72 Jd. 408. 

We are referred by the counsel] for the respond- 
ent to numerous cases which, it is claimed, sustain 
the position contended for by him, but none of 
them are precisely in point. ‘hose relied upon 
in this State are clearly distinguishable, as will be 
noticed upon an examination of the same. In 





Nodine v. Greenfield, 7 Paige, 544, the devise was 
to the widow for hfe, and then to the children of 
another person who should be living at her death, 
and the issue of such as should die, and in default 
of such children or issue then living, then over to 
such person, and if he were dead, to the testator’s 
next of kin. It will be seen that the facts differ 
materially from those presented in the case now 
considered, and the case is not analogous. 

In Depeyster v. Clendening, 8 Paige, 292, there 
was a devise of the life interest to the wife, then 
to his children, and upon their death to their issue, 
and if either of them died without issue, their 
shares to go to the survivors. Here is an express 
provision in favor of the survivors, which makes 
a marked distinction between the cases cited and 
the one at bar. and renders it entirely inapplicable. 

In Kane v. Astor’s Executors, 5 Sandf. 469, the 
devise was to the daughter during life and then 
to the surviving issue, thus expressly providing 
for any who survived. 

In Matter of Ryder, 11 Paige Ch. 185 the devise 
was to A for life, remainder to her surviving chil- 
dren and to the issue of such as should have died 
leaving issue at herdeath. Here also the survivor 
is provided for. 

1n Sheridan v. House, 5 Keyes, 569, there was a 
grant to J for life, and after his decease to his 
heirs forever, and it was held that this vested fut- 
ure estate of each child, though liable to be de- 
feated by the child’s death before that of his father, 
was, nevertheless, under our statute law devisable, 
descendible and alienable. This Gecision sustains 
the view that the devisees had a vested interest 
which they could lawfully dispose of, and it does 
not aid the plaintiff’s case. If anything, it estab- 
lishes that the devisees who died had an interest 
which was vested and tranferable and devisable, 
subject to the conditions provided for in the grant. 
As the remainder in the case cited was limited to 
the heirs and assigns for life, before the right is 
absolute the tenant for life must die to terminate 
the estate and to ascertain the heirs. The char- 
acter of heir must be gone before the remainder 
vests in possession, and hence the remainder may 
be defeated by the death of any child before his 
father. In the case at bar, the devise is to the 
child or children of the life-tenant, thus specify- 
ing the character of the devise after the death of 
the life-tenant, and leaving no uncertainty as to 
who was entitled to the remainder, 

In Moore vy. Little, 41 N. Y. 66, the devise was 
to a person named and after bis death to his heirs 
and assigns forever, and the remarks made con- 
cerning the case last cited are applicable. 

In Smith v. Scholtz, 68 N. Y.41, the devise was 
to the grandchildren of the testator with a pro- 
vision in favor of the survivor and the heirs of 
such survivor, and it contains nothing adverse to 
the views we have expressed. 

Reliance is also placed on Kelso y. Lorillard, 
85 N. Y. 177, where the devise was to the husband 
for life, remainder to a son if he should live until 
he became of age and then over. Hereis an ex- 
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press provision for defeat of the estate in case of 
the death of the son before maturity, and the case 
in no way sustains the rule contended for by the 
respondent’s counsel. 

Some other decisions are referred to which have 
been examined, but none of them, we think, are 
in conflict with the views already expressed. * 

It may be remarked, as to the cases relied upon 
by the respondent, that in several of them there 
Was an express devise over of the remainder, 
either to the survivor or to some other person, in 
case of the death of the first devisee without issue 
during the life-time of the tenant; or other lan- 
guage which limited the devise of the remainder 
so that it could only take effect in case of his sur- 
viving the life-tenant. None of the cases sustain 
the position that where there are no words of limi- 
tation or survivorship, or of devise over to some 
other person, in the event of the death of the re- 
mainderman without issue during the life estate, 
his share is to be divested entirely, or become 
vested in the survivor or any other person than 
the heirs or assigns. 

The appellant’s counsel cites several cases to 
sustain the position that the testator intended that 
upon his death his daughter should be entitled to 
and should take a life estate in his land, and that 
her children who should then be living should at 
the same time be entitled to and should take a 
vested remainder in fee in the lands; if more than 
one, share and share alike, and as tenants in com- 
mon, subject, howeyer, to open'and let in after- 
born children to an equal share with them. Wem- 
ple v. Fonda, 2 Johns. 288; Doe vy. Provost, 4 Id. 
61; Livingston v. Green, 52 N. Y. 124; Embury v. 
Sheldon, 68 Jd. 233. It is true that the authorities 
referred to tend strongly to uphold this construc- 
tion «f the testator’s will. While they bear upon 
the subject they do not, however, precisely cover 
the point here presented and cannot be regarded, 
therefore, as entirely conclusive. 

The question is a new one and has never been 
determined in this court. Its solution must, there- 
fore, stand upon the construction to be placed 
upon the the testator’s will by invoking the rules 
of law which are applicable to such a case. 

It follows that the court below was in error in 
its conclusion, and the judgment should be mod- 
ified in accordance with this opinion, with costs 
to the appellant, to be paid out of the proceeds of 
the sale. 

All concur. 

Judgment modified. 


Nore.—Constrnction of Wills with Reference to the 
Vesting of Estates.—In the case of Thornhill v. Hall,! 
éited in the principal case, the rule is laid down, as 
one that admits of no exception in the construction of 
written instruments, that where one estate is given in 
one part Of an instrument in clear and decisive terms, 
such estate cannot be taken away or cut down by 
raising a doubt upen the extent or meaning or appli 
cation of a subsequent clause, nor by inferences there- 
from, nor by any subsequent words that are not as 
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clear and decisive as the words of the clause giving 
that estate. For the application of this rule to the 
construction of wills, see Roseboom vy. Roseboom,? 
Campbell v. Beaumont,? Pue vy. Pue,* Worman v. 
Teagarden,5 and the principal case. In Temple v. 
Sammis,* this rule was applied to a case where re- 
mainders in fee were devised, and a clause was added, 
not inconsistent with such a devise, although am- 
biguous and capable of a construction which would 
limit the estate devised. So, in Drew v. Drew,’ it was 
said that, where the principal description purports to 
be of all or the whole of any property described, an 
additional description, apparently designed to apply 
to the same property, but which proves to be partially 
true, will not be construed to restrict the grant toa 
portion of the property, but all will pass. But, of 
course, if the language is unambiguous, it is the tes- 
tator’s latest expressions that must govern. Where a 
clause in a will gives certain property to a certain per- 
son, and a subsequent clause gives the same property 
to another person, the devisee under the last clause 
takes the property. 

It is also a well recognized principle that the law 
prefers a vested, rather than a contingent remainder, 
and that if the terms of the will are ambiguous, or the 
intention doubtful, the courts will always be prone to 
construe a devise or legacy as vested, and not contin- 
gent. Washburn says” that this tendency arises 
“from the fact that, while a remainder is contingent 
by reason of the person who is to take it not being 
ascertained, it is not capable of alienation, as well as 
because, at common law, it Was always possible to de- 
feat such a remainder by destroying the particular 
estate before the remainder vested.”’ Nor is the ques- 
tion whether an estate is vested or contingent to be 
tested by the certainty or uncertainty of actual enjoy- 
ment, or the defeasibility or indefeasibility of the right 
of possession.!!. And where it is evident, from the 
will, that the testator intended to make an entire dis- 
position of the estate, which intention would be de- 
feated if a legacy given were not vested, this is an 
influential consideration in favor of construing the 
legacy as vested. On similar grounds of general 
public policy, the law will not construe a limitation in 
a will into an executory devise when it can take effect 
asa remainder.“ But while itis thus true that the 
law does not favor contingent remainder and execu- 
tory devises, yet it is equally trne that the intention of 
the testator, whenever it can be ascertained, and is not 
contrary to law, must always govern, nO Matter what 
species of estates it may result in. 

When the language of the will is equivocal, leaving 
itin some doubt whether words of contingency or 
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8 Hollins v. Coonan, 9 Gill, 62; Baxter v. Bowyer. 19 
Ohio St. 490, 

9 Devane v. Larkins, 3 Jones Eq. 377; Den v. Demarest, 
1N. J. L. 525; Olmey v. Hull, 21 Pick. 311; Chew's Appeal, 
87 Pa. St. 23; Blanchard v. Blanchard, 1 Allen, 225; Jobn- 
son v. Valentine, 4 Sandf. 36; Manderson v. Lukens, 23 
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12 Burd v, Burd, 40 Pa. St. 182. 
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condition apply to the gift itself or to the time of pay- 
ment, courts are inclined to construe them rather as 
applying to the time of payment, and to hold the gift 
rather as vested than contingent. And when it ap- 
appears from any expression or direction contained in 
the will, or if it can fairly be deduced from the entire 
instrument, that it was the intention of the testator 
that a legacy should vest immediately, such intention 
will prevail.16 - 

In the construction of wills, upon the principle that 
equal distribution is to be preferred to unequal, and 
absolute estates to those defeasible, words implying 
survivorship are to be referred to the death of the 
testator if there is nothing indicating acontrary inten- 
tion.” It is also a principle that the law favors such 
a construction as will not tend to the disinheriting of 
heirs, unless the intention to do so is clearly ex- 
pressed; and that meaning is to be preferred which 
inclines to the side of the inheritance of the children 
of a deceased child.18 So also, that construction is to 
be preferred which conforms as nearly as possible to 
the general rules of inheritance.19 

A bequest of a contirgent interest to children, with- 
out any reference to their death during the pendency 
of the contingency, vests such an interest as suryives 
them, if they die before the determination of the 
contingent event, and goes to their personal repre- 
sentatives.# H. C. BLack. 


ls Eldridge v. Eldridge, 9 Cush. 516. And see Dupre v. 
Thompson, 8 Barb. 537. 

16 Gifford v. Thorn, 1 Stockt. 702; Dominick v. Moore, 
2 Bradf. 201; Show v. Snow, 49 Me. 159. 

17 Passmore’s’ Appeal, 23 Pa. St. 381; Hyndman’s Ap- 
peal, 21 Reporter, 569; Miller v. Keegan, 14 Ind. 502; Ful- 
ton v, Fulton, 2 Grant (Pa.), 28. 

18 Scott v. Guernsey, 48 N. Y. 106. 

19 Smith’s Appeal, 23 Pa. St. 9. 

2 Sanderlin v. Deford, 2 Jones (N. C.), 74; Hall v. Rob- 
inson, 3 Jones Eq. 848; Pinney v. Fancher, 3 Bradf. 198. 
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1. ADMIRALTY—Maritime Lien.—Material man may 
enforce in federal courts liens given by State 
statutes, but no lien in the home port can be con- 
ferred by those statutes, unless the liability was 
contracted on the credit of the ship.—Gannon v. 
The Howard, U. S. D.C. (N. J.), Jan. 5, 1887; 29 
Fed. Rep. 604. 


2. ADMIRALTY — Practice — Amendment.— A libel 
may be so amended as to make it a proceeding in 
personam, instead of one in rem, provided both 
remedies could have been originally joined in the 
same action.—Fleming v. The General Sedgwick, 
U. S. D.C. (N.J.), Jan. 12, 1887; 29 Fed. Rep. 
606. 


ApPEAL— Conflict of Testimony—Master.—Mas- 
ter’s finding of facts will not be reversed on ac- 
count of weight of testimony, unless there is clear 
error.—Morgan’s Appeal.—S. C. Pa., Jan. 3, 1887; 
7 Atl. Rep. 767. 


APPEAL—Exceptions, Bill of—Findings.—Unless 
findings of court in a trial without jury, even 
though given orally, are excepted to in writing, 
and shown in, bill of exceptions, the sufficiency of 
the evidence to sustain the finding cannot be in- 
quired into on appeal.—Town of Sankville v. 
Town of Grafton, 8. C. Wis., Feb. 1, 1887; 31 N. 
W. Rep. 719. 


a 


e 


5. ARBITRATION AND AWARD — Impeaching. — 
When award is correct in all its facts, extrinsic ev- 
idence not admissible to vary it.—May v. Miller, S. 
C. Vt., Feb. 12, 1887; 7 Atl. Rep. 818. 


6. ASSIGNMENT—For Creditors—Fraud — Limita- 
tions—Equity.—Conveyances in fraud of creditors 
will be set aside in New Jersey at the instance of 
an assignee, for the benefit of creditors. Ina pro- 
ceeding for relief against fraud, the facts must be 
distinctly stated and charged. Courts of law and 
of equity have concurrent jurisdiction to relieve 
against frauds upon creditors, but if the legal 
remedy is barred by the statute of limitations, no 
relief can be had in equity.—Admr. of Sith v. 
Wood, N. J. Ct. Chan., Jan. 31, 1887; 7 Atl. Rep. 
881. 


7. AsSUMPSIT—Completed Sale—Frauds, Statute 
of—Harmless Error.—Assumpsit will lie on a sale 
completed in all respects except payment, and 
statute of frauds no defense against recovery of 
balance of purchase money. When insuflicient 
memorandum of contract admitted, the error is 
harmless, if cured by later evidence.—Smith v. 
Fisher, 8. C. Vt., Feb. 12, 1887; 7 Atl. Rep. 816. 


8. ATTACHMENT—A flidavit —Justice—Maker.—The 
affidavit, in attachment before a justice, must 
show on its face that it is made by plaintiff, or 
some one in his behalf; and, if it is defective, ju- 
risdiction of cause fails under Michigan law, 
though defendant personally served.—Kingsbury 
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Rep. 620. 


9. ATTACHMENT — A ffidavit — Writ.— Attachment 
void, when affidavit therefor before justice speci- 
fied one person as plaintiff and writ issued thereon 
specified two plaintiffs. Not necessary to annex 
affidavit to writ.—Burnside v. Davis, 8. C. Mich., 
Feb. 10, 1887; 31 N. W. Rep. 619. 


10. ATTACHMENT—Judgment Docketed in Different 
Book from Suit — Dissolution of Attachment 
Bonds.—Where attachment suit is begun and 
judgment confessed, it is a judgment in attach- 
ment suit, though recorded in another docket. 
The Michigan liability does not attach on attach- 
ment bond when attachment is dissolved if plaintiff 
recovers judgment in suit in which it was levied.— 
Hahn v. Seifert, S.C. Mich., Feb. 3, 1887; 31 N. 
W. Rep. 564. 


11. BanKs—Certificate of Deposit — Limitations, 
Statute of—Book Entries — Evidence.— Certifi- 
cates of deposit by a bank are, in effect, negotiable 
promissory notes, and statute of limitations begins 
to run against from issue, without demand of 
payment. Parties making entries in a book may 
testify they are correct, though he has no other 
recollection thereof.—Curran v. Witter,S.C. Wis., 
Jan. 11, 1887; 31 N. W. Rep. 705. 


12. BanKsS—Directors— Bad Investments.—A di- 
rector of a savings bank assisting in making loans 
is liable for loans made on security not of the 
value required by law, but not for mistake in 
valuing it, if he used reasonable and ordinary care. 
— Williams v. McDonald, N. J. Ct. Err. and 
App., Nov. Term, 1886; 7 Atl. Rep. 866. 


18. BANKS—National Banks—Appraisers—Amend- 
ment—The award of appraisers appointed to ap- 
praise shares of withdrawing stockholders of 
national banks, may be amended as to cierical 
errors.—First Nat. Bank, etc. v. Breneman, 8. C. 
Penn., Nov. 1, 1886; 7 Atl. Rep. 910. 


14. BANKRUPTCY. — Construction of the United 
States bankrupt law and practice under it. No- 
tice to purchaser.—In re Pease, U.S. D. C. (Ill.), 
Jan. 4, 1887; 29 Fed. Rep. 593. 


15. BOUNDARIES—Evidence— Monument s—Declara- 
tions of Deceased.—The law of New Jersey on 
the subject of boundaries, monuments, courses 
and distances, plats and maps, declared and de- 
fined. Tradition is only admissible in a boundary 
question when the line is a quasi public one. Rule 
prescribed as to proof of the declarations of a de- 
ceased person as to lines. When such proof is 
admissible.—Curtis v. Aaronson, 8. C. N. J., Jan. 
24, 1887; 7 Atl. Rep. 886. 


16. CARRIERS—Carriers of goods are liable for loss 
or damage caused by improper stowage.— Straus 
v. The Burgundia, U. 8S. C. C. (N. Y.), June 21, 
1886; 29 Fed. Rep. 607. 


17. CARRIERS—Passengers — Tickets.—A carrier is 
bound to honor a ticket purchased from its agent 
acting within the general scope of his employ- 
ment.— Young v. Penn. R. Co., 8. C. Penn., Jan. 
24, 1887; 7 Atl. Rep. 741. 


18. CARRIERS —Reshipment — Freight.— A carrier 
may reship goods if designed to be carried to a 
point beyond his line, and the second carrier may 
charge the usual freight, unless he has notice of 





an agreement to the contrary between the shipper 
and the first carrier.—Patten v. Union Pac. R. 
Co., U. 8. C. C. (Colo.), Dec. 11, 1886; 29 Fed. Rep. 
590. 


19. CHATTEL MORTGAGE— After-Acquired Prop- 
erty.—Judgment for Purchase Money.—A mort- 
gage on a stock of merchandise to include goods 
afterwards acquired to replace those sold, will pre- 
vail over a judgment for the purchase price of those 
goods, there being no fraud, and the mortgage 
being recorded.—Page v. Kendig, N. J. Ct. Chan., 
Feb. 10, 1887; 7 Atl. Rep. 878. 


20. CHATTEL MORTGAGE—Exchange of Chattels.— 
Where a chattel mortgage provided that, if any of 
the chattelsjwere exchanged, it shall cover the 
chattels received, held, it did so cover them.— 
Hulsizer v. Opdyke, N. J. Ct. Ch., Feb. 11, 1887; 7 
Atl. Rep. 879. 


21. COLLISION — At Anchor — Lien.—A vessel at 
anchor where other vessels frequently pass, is 
bound to special vigilance to prevent collision. A 
maritime lien will not be allowed against proceeds 
of sale of a vessel, if there is reason to presume 
that the claim has been paid.— The Henry Warner, 
U.S. D. C. (Mass.), Dee. 11, 1886; 29 Fed. Rep. 
601. 


22. COMMERCIAL Law—Sight Draft—Condition.— 
A letter authorizing a sight draft is an acceptance 
of it. Butif the letter is conditional it is no ac- 
ceptance unless the condition is literally fulfilled.— 
Brown v. Ambler, Md. Ct. App., Jan. 5, 1887; 7 
Atl. Rep. 903. 


23. COMPROMISE— Settlement .—When a settlement 
is made by the parties to a suit, it will be held to 
include all matters in the controversy in that suit. 
Ruling as to costs.—Coburn v. Cedar Valley, etc. 
Co., U. 8. C. C. (Mo.), July, 1886; 29 Fed. Rep. 
584. 


24. CONSTITUTIONAL Law—County Roads—Local 
Act .—The statute (P. L. 1883, p. 225), is unconsti- 
tutional, as applicable to Hudson county alone.— 
Board of Chosen Freeholders of Hudson Co. v. 
Buck, N. J. Ct. App., Nov. Term, 1886; 7 
Atl. Rep. 860. 


25. CONSTITUTIONAL LAaw—Limitations of Legisla- 
tive Power—Police Power—Dairy Products.—The 
legislature of a State possesses all legislative power 
not withheld by the constitution of the State or 
repugnant to the constitution of the United States. 
The police powers of a State protects all persons in 
their property, lives, health, quiet and comfort. 
All persons may be restrained in any manner nec- 
essary to secure the well being of the State in gen- 
eral. The Pennsylvania statute (May 21, 1885), 
prohibiting adulteration of dairy products is con- 
stitutional.— Powell v. Commonwealth, 8. C. 
Penn., Jan. 3, 1887; 7 Atl. Rep. 913. 


26. CONSTITUTIONAL Law.—Sess. Laws Michigan 
1885, act 94, is unconstitutional and void.— Wilcox 
v. Paddock, 8. C. Mich., Feb. 10, 1887; 31 N. W. 
Rep. 609. 


27. CONSTITUTIONAL Law—Tazation—Contract— 
After-Acquired Property.—When State in charter 
of a railroad fixed the taxation and subsequently 
approved a lease of the railroad, it was estopped 
by contract from imposing any other tax, and this 
includes also its after-acquired property.—State v. 
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Morris, etc. R. Co., N. J. Ct. App., Nov. Term, 
1886; 7 Atl. Rep. 826. 

28. CORPORATION — Foreign Corporation — Insol- 
vency—Receiver.—The receiyer of a foreign insol- 
vent corporation cannot control the disposition 
of property and franchises of such corporation; 
held in Maryland under the guise of a sham Mary- 
land corporation. Such property can only be dis- 
posed of by the courts of Marvland, or under their 
orders by their receivers.—Day v. Postal, etc. Co., 
Md. Ct. App., Jan. 4, 1887; 7 Atl. Rep. 608. 


29. CORPORATION— Municipal Corporation.—Powers 
of selectmen in Vermont to bind the town in re- 
funding advances made on an illegal tax declared 
and detined.— Milnes v. Albany, 8S. C. Vt., Jan. 25, 
1887; 7 Atl. Rep. 603. 


30. CORPORATION—Receiver— Powers 0 —Construc- 
tion.—A receiver of a gas company, empowered to 
wind it up, cannot pay for gas meters under an 
authority to pay bills for “supplies and operating 
materials” furnished within a specified gperiod 
prior to his appointment.—Reyburn v. Consumers’, 
etc. Co., U. 8. C. C. (Ill.), Jan. 4, 1887; 29 Fed. 
Rep. 561. 

31. Costs.—What is sufficient security for costs of 
suit in Maine declared.—Bennett v. Holmes, 8. J. 
C. Me., Feb. 3, 1887; 7 Atl. Rep. 902. 


32. CRIMINAL Law — Assault — Evidence.— One 
indicted for assault and pleading self-defense, 
may prove that he was himself badly beaten and 
call his wife to testify that, while confined in bed 
in consequence, he uttered exclamations of pain.— 
Commonwealth v. Jardine, 8. J. C. Mass., Feb. 25, 
1887; 10 N. E. Rep. 250. 


33. CRIMINAL LAw—Gaming.—A gun and target is 
not a gambling device in Missouri.—State v. 
Bryant, 8. C. Mo., Jan. 31, 1887; 2 S. W. Rep. 
836. 

34. CRIMINAL Law — Incest — Indictment of One — 
Time.—Not necessary that indictment should be 
against both or incest. Time charged not 
material, may prove any time within three years 
from finding of indictment. Court has large dis- 
cretion as to order of introduction of testimony.— 
Yeoman v. State, 8. C. Neb., Feb. 9, 1887; 31 N. 
W. Rep. 669. 


35. CRIMINAL Law—ZIndict ment— Grade of Offense.— 
An indictment for murder, must, in order to make 
out a case of murder in the first degree, charge, in 
statutory language the facts which, by the terms of 
the law, raise homicide to the grade of murder in 
the first degree, as for instance, poison, lying in 
wait, or the commission of rape.— Titus v. State, 
8. C. N. J., Dec. 28, 1886; 7 Atl. Rep. 621. 


36. CRIMINAL Law—Joint Jndictment—Evidence— 
Signal—Office Record of Weather.—What one of 
two persons indicted for same offense said to other 
about means of leaving the place, is admissable ina 
separate trial. To admit a signal office record, 
party making observations must be present as 
witness.— People v. Dow, 8. C. Mich., Feb. 3, 1887; 
31 N. W. Rep. 597. 


87. CrimINaL Law—Larceny—Stolen Goods— Time 
—New Instructions—Error not in Record.—Testi- 
mony of possession of stolen goods before larceny 
proved is admissable; when time of possession not 
absolutely fixed it is evidence for jury to consider. 
Court can re-read this charge, but give no new in- 





structions to jury, in the absence of defendant and 
his counsel. Errors about testimony not in the 
record will not be considered.— People v. La 
Marion, 8. C. Mich., eb. 3, 1887; 31 N. W. Rep. 
593. 


88. CRIMINAL LAaw—Murder—Impeaching a Wit- 
ness—Jury.— Where prosecuting attorney asks in- 
sulting questions of a necessary witness, and 
makes averments that the witness was contradict- 
ing himself as to his former testimony, when wit- 
ness is not shown to have made any seriously con- 
flicting statements, a conviction of murder will be 
reversed.—People v. Carr, 8. C. Mich., Feb. 3, 
1887; 31 N. W. Rep. 590. 


39. CRIMINAL Law — Perjury — Variance.— In an 
indictment for perjury, charging the defendant 
with swearing that he did not do a particular act 
on a named day, it is a fatal variance to admit evi- 
dence that he swore that he did not do that act on 
another named day, and that he did the act on the 
latter day.—State v. Frisby, 8. C. Mo., Jan. 31, 
1887; 2S. W. Rep. 833. 


40. CRIMINAL Law—Plea in Abatement—Pendency of 
Prior Proceedings.—A plea in abatement alleging 
prior proceedings will be disallowed as too late, 
after defense made and recognizance given. — 
People v. Smith, 8. C. Mich., Feb. 8, 1887; 81 N. 
W. Rep. 599. 


41. CRIMINAL Law— Preliminary Examination — 
Signature to Testimony.—Where witness at pre- 
liminary examination has not signed his testimony, 
defendant will be discharged on appeal from con- 
viction, without prejudice to new proceeding.— 
People v. Brock, 8. C. Mich., Feb. 3, 1887; 31 N. 
W. Rep. 588. 

42. CRIMINAL Law—Seduction — Rape — Instruc- 
tions—Assignment of Errors.—Sexual intercourse 
with a woman without her consent, or from mu- 
tual desire to gratify sexual passion, is not seduc- 
tion, but when her consent, obtained by promise 
of marriage, it is, though force also used on her. 
In such case, court should charge as to presump- 
tion of law, both conclusive and disputable, espe- 
cially when the only proof of guilt is complaining 
witness’ evidence. Assignment of error not to be 
too general.—People v. DeFore, 8. C. Mich., Feb. 
3, 1887; 31 N. W. Rep. 585. 


43. DEED—Evidence—Statute of Frauds — Consid- 
eration— Corporation.—Parol evidence may be in- 
troduced of additional consideration to that stated 
in adeed. Such evidence is not inhibited by the 
statute of frauds. A corporation cannot contro- 
vert the acts of its agent within the scope of his 
authority, or after ratifying the principal act done 
by the agent.—Kickland v. Menasha, etc., Co., 8. 
C. Wis., Jan. 11, 1887; 31 N. W. Rep. 474. 


44. PowER—Devise in Lieu of.—A widow to whom 
the land is devised in lieu of dower is not alto- 
gether deprived of dower if it becomes 
necessary in order to pay debts to sell the land de- 
vised to her, she is entitled to dower in the 
lands so devised to her, though it would seem she 
loses the fee simple title.—Porter v. Osman, N. J. 
Ct. Err. and App., June Term,1886; 7 Atl. Rep. 617. 


45. EASEMENT—Party Wall—Purchaser.—A right to 
use a wall by agreement with owner not binding 
on subsequent purchaser without notice.—Appeal 
of Heimbach, 8. C. Pa., Jan. 24, 1887; 7 Atl. Rep. 737. 
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46. EMINENT DOMAIN—Damages — Condemnation. 
In estimating damages for taking land in condem- 
nation proceedings, the productiveness of the land 
taken or income therefor may be considered; 
also the depreciation of the land from the injury 
or inconvenience resulting from the proximity of 
the railroad, but not as a basis or ground for 
awarding damages.— Weyer v. Ch., W. & N. R.R., 
8. C. Wis., Feb. 1, 1887; 31 N. W. Rep. 710. 


47. EMINENT DoMAIN— Indemnity — Injunction.— 
One whose property has been taken by a corpora- 
tion authorized by law to exercise the right of 
eminent domain, must content himself with an 
adequate indemnity bond, and is not entitled to an 
injunction.—McDevitt’s Appeal, 8. C. Penn., Jan. 
3. 1887; 7 Atl. Rep. 588. 

48. Equiry—Cloud Upon Title—Partition—Parol.— 
When several deeds are alleged to be clouds upon 
title, decree may vacate one or more of them, and 
complainant may dismiss as to one or more, of 
which he cannot establish the invalidity. Tenants 
in common may make partition by parol, and sub- 
sequent deeds from the heirs of one, to the other 
tenant in common, relate back to the parol parti- 
tion.—Gage v. Bissell, 8. C. Ill. Jan. 25, 1887; 10 
N. E. Rep. 238. 

49. Equiry—Confidential Relations — Contracts— 
Third Parties.—The burden is on one, in whom 
confidence is placed, to show that his contract 
with the other is perfectly fair; but the party to 
who he sold the proceeds of the contract is not 
affected, unless he knew of the confidential rela- 
tions.—Dunn v. Dunn, N. J. Ct. App., 7 Atl. Rep. 
842. 

50. Equiry—Jurisdiction—Remedy at Law.— Rem- 
edy at law may be inadequate or not to do complete 
justice, and equity jurisdiction must often depend 
on sound discretion of the court.—Appeal of Brush 
Elect. Co., S.C. Pa., Jan. 3, 1887; 7 Atl. Rep. 794. 


51. Equiry—Marshalling Assets.— Joint creditors 
are only entitled to priority over separate creditors 
when there is a joint estate. Otherwise, the more 
diligent ereditor obtains priority.—Scull’s Appeal, 
S. C. Penn., Jan. 24, 1887; 7 Atl. Rep. 588. 


52. Equiry— Pleading — Cross-Bill.— A cross-bill 
should be filed when a defendant makes a claim 
which is not included within the purview of the 
original bill, and the averments setting it up would 
not be responsive to the allegations of such orig- 
inal bill.—Gregory v. Pike, U.S. C. C. (Mass.), 
Dec. 17, 1886; 29 Fed. Rep. 588. 


53. Equiry—Pleading—Estoppel.—A supplemental 
bill is proper to introduce new matter which oec- 
curs after filing of the original bill or cross-bill. 
When parties are estopped by a decree based 
upon a compromise.—Cedar Valley, etc. Co. v. 
Coburn, U. 8. C.C. (Mo.), Nov., 1886; 29 Fed. Rep. 
586. 

54. Equiry—Quiet Title — Ejectment — Jurisdic- 
tion—Quitclaim— Taxes—Purchase Pendente Lite. 
—Action for recovery of real estate against one in 
possession should be in ejectment, but action to 
quiet title maintainable, if one in possession an- 
swers instead of demurring. Bona jide pur- 
chaser for valuable consideration protected 
under a quitclaim. Heirs seeking to re- 
deem must return money paid for taxes and in- 
terest thereon. Purchaser pendente lite can 





claim protection if his grantor was an innocent 
purchaser.—Snowden v. Tyler, 8. C. Neb., Feb. 
9, 1887; 31 N. W. Rep. 661. 

55. Equiry—Quiet Title — Taxes — Ejectment — 
Owner.—Suit to quiet title on tax deeds will not 
lie under tax law of Michigan of 1869 on tax deed 
executed after law of [882 took effect. Ejectment 
under tax title may be brought against holder of 
record-title when no one occupying the land.— 
Goodman v. Nester, 8S. C. Mich., Feb. 3, 1887; 31 
N. W. Rep. 575. “i 


56. Equiry—Real Fstate — Specific Performance— 
Contract.—To entitle an agreement for sale of 
real estate to a specific performance in equity, the 
offer must be accepted as made without qualifica- 
tion or introduction of any new terms.— Langellier 
v. Schaefer, S. C. Minn., Jan. 31, 1887; 31 N. W. 
Rep. 690. 


57. Equiry—Specific Preformance — Contract Be- 
tween Judgment Creditors.—A and B, judgment 
creditors of C,agreed to attack conveyance of C 
of his property, agreeing to share the result if suc- 
cessful, andto bring suitin A’s name. Held, that 
B could sue A in equity on this agreement, the 
prior suit having been successful.— Weaver’s Ap- 
peal, 8. C. Pa., Jan. 3, 1887; 7 Atl. Rep. 775. 


58. Equity— Written Instrument — Construction— 
Specific Performance—Railroad.—The jurisdiction 
of a courtof equity once assumed continues until 
everything is settled. When specific performance 
by arailroad company of contract to permit its 
right of way to be used will be enforced. A written 
instrument will be construed upon the whole 
paper, punctuation included. If a contract is in- 
definite, a court of equity will in proper cases set- 
tle its details. Reference in a deed to an unre- 
corded paper puts parties upon inquiry as to such 
paper. Rulings as to lease and mortgage of rail- 
road.—Central, etc. Co. v. Wabash, etc., Co., U. 
S. C. C. (Mo.), Dee. 13, 1886; 29 Fed. Rep. 546. 


59. EsTOPPEL—One Defense — Equity — Constitu- 
tonal Law —Partition —Equitable Title—Reviv- 
or.—Where decree in equity declares one a trus- 
tee ex maleficio, it binds all the title of defendant, 
though decree decided only on one title. Such de- 
eree nota violation of Pennsylvania constitution, 
that legal title must be tried in court of law. After 
decree, but before conveyance, partition may be 
sought in equity. If partition decreed, when 
legal title is before the court, bill of revivor not 
required against him of one declared trustee ex 
maleficio, who failed to make the deed ordered.— 
Appeal of Church, 8. C. Pa., May 31, 1886; 7 Atl. 
Rep. 751. 


60. EvipDENCE—Of Age— Parish Register — British 
Soldier’s Record-Book.—A sworn and examined 
extract of a parish record thirty years old and re- 
quired to be kept, containing a statement of the 
deceased’s age, is admissable as evidence of age; 
and a leaf sworn to as taken from a deceased sol- 
dier’s record-book required to be kept, and con- 
taining the age of deceased is also admissable.— 
Hunt v. Sup. Council Order of Chosen Friends, 8. 
C. Mich., Feb. 3, 1887; 31 N. W. Rep. 576. 


61. EVIDENCE — Matter for Cross-Examination — 
Machine—Complaint — Notice of Breach of War- 
ranty.—Question whether a machine does as good 
work as another is proper where the machine was 
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sold to be as good as other, and it is a question for 
cross-examination as to the nature of the wheat in 
which both were observed. It is not proper to 
ask whether a McCormick is as good a binder as 
any inthe market. Testimony as to what third 
parties said is not proper. After noticeto vendor 
continuing to use while vendor was trying to re- 
pair is no acceptance.— McCormick Harvesting 
Co. v. Cochran, S. C. Mich., Feb. 8, 1887; 81 N. 
W. Rep. 561. 


62. EXECUTION—Against the Body.—No execution 
against the body can be issued from the Supreme 
Court of Wiscosin. The law of that State on the 
subject of executions against the body declared.— 
Medcraft v. Dartt, 8. C. Wis., Feb. 1, 1887; 31 N. 
W. Rep. 476. 


63. EXECUTION — Exemptions — How Decided. — 
Party may waive or neglect to claim exemptions 
under execution. The court cannot pass on this 
right, but only ajury. An officer refuses it at his 
peril.—Tasker v. Sheldon, 8. C. Pa., Jan. 3, 1887; 
7 All. Rep. 762. 


64. EXECUTION —Homestead—Sale—Attachment.— 
A traverse of an attachment and then a with- 
drawal thereof by consent does not estop defend- 
ant from claiming part of attached property as his 
homestead. Where homestead claimed and other 
property sold in a lump on execution, sale and 
satisfaction of judgment will be set aside and alias 
execution issued. A forty acre lot used for agri- 
cultural purposes and at all times used as a home- 
stead, is not subject to execution.— Phillips v. Root, 
8. C. Wis., Feb. 1, 1887; 31 N. W. Rep. 712. 


65. ExEcUTOR—Legacy.—An executor having power 
vested in him to sell land to pay a legacy may be 
compelled to do so, and eleven years is more than 
a reasonable delay in executing such a trust.— 
Hunt’s Appeal, S. C. Penn., Jan. 24, 1887; 7 Atl. 
Rep. 594. 


66. ExecuTors — Widow—Inventory.—The statute 
law of New Jersey construed. A widow entitled 
to her husband’s home until dower assigned. 
With what an executor is chargeable. His inven- 
tory is not conclusive.—Merchant v. Combach, N. 
J. Ct. Err. and App., March Term, 1886; 7 Atl. 
Rep. 633. 


67. FISHERIES.—It is illegal in Maine not to liberate 
alive femalz lobsters if they are taken. An indict- 
ment charging merely that defendant had in his 
possession such lobsters charges no offense.—State 
v. Hennett, 8. J. C. Me., Feb. 3, 1887; 7 Atl. Rep. 


68. Fixtures — Mortgage— Witness.—Fixtures be- 
ing part of the reality, pass under a mortgage sale 
of the land. Witnesses are not competentin Penn- 
sylvania, if their interest in the subject-matter is 
in equilibrio and the estate of a deceased person is 
notin question.—Kesterbook v. Lanning, S. C. 
Penn., Jan. 17, 1887; 7 Atl. Rep. 596. 


69. Fraup—Fraudulent Conveyance—Chattel Mort- 
gage.—A chattel mortgage of goods remaining in 
the hands of the mortgagor with power in him to 

+ sell in the usual course of trade, is, if unrecorded, 
fraudulent and vuid as to a creditor without notice 
of the mortgage, and the application by the mort- 
gagor and mortgagee of part of the proceeds of 
such goods to a debt from the former to the latter, 
is a fraud upon such creditor.—Lyon v. Council 





Bluffs, etc. Bank, U.S. C. C. (Lowa), Sept. Term, 
1887; 29 Fed. Rep. 566. 


70. Fraup — Partnership.—lf a partner by faise 
statements as to his private means induces his co- 
partners to sell out to him, and then makes an as- 
signment for the benefit of his creditors, the cred- 
itors of the partnership can defeat the priority of 
his individual creditors upon the (late) partner- 
ship assets by having the sale by the co-partners 
bet aside as a fraud upon the creditors.—Second, 
etc. Bank v. Farr, N. J. Ct. Chan., Feb. 12, 1887; 
7 Atl. Rep. 892. ; 


71. Fraup—Fraudulent Conveyance.—In New Jer- 
sey, itis held that, if a conveyance is made in trust 
for the debtor, it makes no difference whether the 
debt was contracted before or after the making of 
the conveyance.—Newman v. Van Duyne, N.J. 
Ct. Chan., Feb. 18, 1887; 7 Atl. Rep. 897. 


72. Gas COMPANIES — Natural Gas—Eminent Do- 
main — Regulations. —Natural gas companies in 
Pennsylvania have the right of eminent domain, 
subject to regulations of city councils, which must 
be reasonable and not in coflict with the act.—Ap - 
peal of City of Pittsburg, S. C. Pa., Jan. 3, 1887; 
7 Atl. Rep. 778. 


73. GUARANTY —Construction —Liability.—Written 
guaranty constructed, and having shown bis dili- 
gence and insolvency of debtor, creditor entitled to 
judgment against guarantor.—Stewart v. Jaffray, 
S. C. Pa., Jan. 3, 1887; 7 Atl. Rep. 792. 


74. GUARDIAN AND WARD.—One who obtains a title 
to the loads of a minor otherwise than in due 
course of law, holds it subject to be divested when 
the minor shall attain his majority. A guardian 
only sell his ward’s land by strictly pursuing the 
statutory course under the supervision of the 
proper court.—Johns v. Tiers, 8. C. Penn., Jan. 3, 
1887; 7 Atl. Rep. 923. 


756. GUARDIAN AND Warv—Real Estate—Private 
Sale—Errors.—Where guardian’s petition stated 
that interest of ward to sell it, that reasonable price 
was offered and better than obtainable at public 
sale: Held, that sale under decree therefor carried 
good title—Morrison v. Nellis, 8. C. Pa., Jan. 3, 
1887; 7 Atl. Rep. 768. 


‘16. HUSBAND AND WIFE—Gifts—Administratriz— 


Personal—Property.—Where husband deposited 
money in name of himself and wife, or either, it 
was not a gift toher. Widow is incompetent to 
testify as to gifts by husband to her. Adminis- 
tratrix is responsible for price of personal prop- 
erty which she sold but did not inventory.— Schick 
v. Grote, N. J. Prerog. Ct., Oct. Term, 1886; 7 Atl. 
Rep. 852. 


71. HUSBAND AND WireE—Judgment Against Hus- 
ban—Liability of Wife. — Under special cireum- 
stances a wife is bound by a judgment against her 
husband, she being a real, though not a nominal, 
party to the litigation.—Stanford v. Lyon, N. J. 
Ct. Err. and App., Nov. Term, 1886; 7 Atl. Rep. 
866. 


78. HUSBAND AND WIFE — Marriage —Adultery— 
Evidence.—Parties married in one county by jus- 
tice of another and immediately afterwards cohab- 
iting, areman and wife. In adultery case, testi- 
mony that accused were frequently seen together, 
and of visits paid to respondent when her husband 





XUM 





Vou. 24 


THE CENTRAL LAW JOURNAL. 281 








was absent, is admissible.—People v. Girdler, S. C. 
Mich., Feb. 10, 1887; 31 N. W. Rep. 624. 


79. HUSBAND AND WIFE—Mortgage—Gift.—A hus- 
band may make a mortgage to a third person for 
his wife, and it will be held in equity as a gift and 
duly enforced.—Stoy v. Stoy, N.J. Ct. Err. and 
App., March Term, 1886; 7 Atl. Rep. 625. 


80. INJUNCTIONS— Telephone Poles—Roads.—A tel- 
ephone company erecting its poles ina public road 
against protest of adjoining property owner will 
be compelled by mandatory injunction to take 
them duwn, notwithstanding the public authorities 
assented to the act, under New Jersey law.— 
Broome v. N. Y., etc. Tel. Co.,N.J. Chan. Ct., 
Jan. 12, 1887; 7 Atl. Rep. 851. 


81. INSURANCE—Fire Insurance—Carrier—Contri- 
bution.—If a carrier insure goods in his charge 
“for whom it may concern,” any one entitled to the 
beneficial interest in such goods may adopt the 
policy, even after the loss, and this although the 
carrier would not be responsible for such loss. 
Other policies covering the goods may be‘held to 
contribute. ‘Prior toshipment” construed.—Fire 
Insurance <Ass’n v. Merchants, etc. Co., Md. Ct. 
App., Jan. 4, 1887; 7 Atl. Rep. 905. 


82. INSURANCE—Life—Forfeiture — Waiver — Arbi- 
tratiun.—Where company’s agent requests arbi- 
tration it does not waive forfeiture, if policy so 
provided. If policy makes over-valuation a cause 
of forfeiture, it is wrong to instruct jury to find 
for or against plaintiff on that ground, and at the 
same time to find whether such ground of for- 
feiture had been waived or not.—Briggs v. Fire- 
man’s, etc. Ins. Co., 8. C. Mich., Feb. 10, 1887; 31 
N. W. Rep. 616. 


83. INSURANCE—Fire Insurance—Policy.—One who 
accepts a policy of fire insurance in a mutual 
office, which states that insured is bound by the 
conditions prescribed by the by-laws of the com- 
pany, is bound by ali those conditions, although 
some of them are recited in the policy.—Miller v. 
Hillsborough, etc. Assn., N. J. Ct. Chan., Feb. 17, 
1887; 7 Atl. Rep. 895. 


84. INSURANCE — Life Insurance — Waiver — For- 
feiture—An insurance company does not waive a 
right of forfeiture merely by receiving a pre- 
mium. A receipt for a premium only precludes 

~ the company from claiming a forfeiture growing 
out of its non-payment.—Northwestern, etc. Ins. 
Co. v. Amerman, 8. C. Ill., Jan. 25, 1887; 10 N. W. 
Rep. 225. 


85. INTOXICATING LiQquoRs.—What is a sufficient 
averment of an antecedent conviction of a viola- 
tion of the laws of Maine, which prohibit the 
keeping or selling of intoxicating liquors, de- 
clared.— State v. Longley, 8. J. C. Me., Feb. 3, 
1887; 7 Atl. Rep. 902. 

86. INTOXICATING LIQUORS —Fermented Cider.— 
Michigan law, regulating sale of intoxicating 
liquors by druggists, includes fermented cider.— 
People v. Foster, 8. C. Mich., Feb. 8, 1887; 31 N. 
W. Rep. 596. 


87. INTOXICATING LIQUORS—License—Complaint. 
—In complaint for selling intoxicating liquors 
without license, complaint need not allege specific 
sales, but that accused was engaged in the busi- 
ness of selling and offering for sale.—People v. 





Breidenstein, 8. C. Mich., Feb. 10, 1887; 31 N. W. 
Rep. 623. 


88. JUDGMENT — Justice — Constable’s Return. — 
Where a constable’s return states that “no goods 
or chattels found within my county belonging to 
defendant to make any part of the debt and costs 
on this execution, except that which is exempt by 
law,” the judgment of the justice may be docketed. 
Pioneer v. Bagnall, N. J. Ct. App., Nov. Term, 
1886; 7 Atl. Rep. 858. 


89. Jury—Struck Jury.—Ruling upon Pennsylvania 
practice in the matter of struck juries.—Powell v. 
Whitaker, 8S. C. Penn., Jan. 24, 1887; 7 Atl. Rep. 
597. 


90. LANDLORD AND TENANT — Lease — Renewal.— 
A tenant renewed his lease under a provision he 
might so do, if it was not sold. Held, he was not 
affected by sale by landlord to his wife, of which 
he did not know.-—- Starkey v. Horton, S.C. Mich., 
Feb. 10, 1887; 31 N. W. Rep. 626. 


91. LANDLORD AND TENANT—Mining Lease—Roy- 
alty—Payment of Taxes.—Under a mining lease, 
if no ore exists in or under the soil, lessees are not 
liable for royalty upon ore which they had agreed 
to take out, but are liable for taxes assessed upon 
the lands while in their possession, where lease 
provides that lessees shall pay taxes.—Gibben v. 
Atkinson, 8. C. Mich., Feb. 3, 1887; 31 N. W. Rep. 
570. 


92. LANDLORD AND TENANT—Year to Year Ten- 
ancy— Termination.—W here tenant, upon expira- 
tion of a yearly tenancy, continues on, and land- 
lord accepts rent for another year, a tenancy from 
year to year is created, terminable on six months’ 


« notice, ending with the year.—Critchjield v. Rem- 


aley, 8. C. Neb., Feb. 9, 1867; 31 N. W. Rep. 687. 


93. LICENSE—Lawyer—Gratuitous Services.—A re- 
tired lawyer, who conducts one case gratuitously 
for a neighbor, is not required to pay the license- 
tax.—McCargo v. State, 8. C. Miss., Jan. 24, 1887; 
1 South. Rep. 161. 


94. L1EN—Logs—Shingles — Innocent Purchaser.— 
A lien for work in converting logs into shingles 
will not prevail against an innocent purchaser of 
the shingles before the filing of the lien.—Smith 
v. Shell, etc. Co., 8. C. Wis., Feb. 1, 1887; 31 N. 
W. Rep. 694. 

95. Lim1TaTIONS — Statute of — Adverse Claim.— 
Action to determine adverse claim to land, held, 
barred.—Croghan v. Spence, 8. C. Cal., Sept. 28, 
1886; 12 Pac. Rep. 719. 


96. LrIMITATIONS—Stlatute of— Mississippi Law— 
Promissory Note—Mortgage.—A promissory note, 
subsequently secured by chattel mortgage, runs, 
as to the statute of limitations, from date of mort- 
gage, where nothing in mortgage preventing the 
bringing of suit on note at any time.—Market v. 
Plant, 8. C. Miss., Feb. 7, 1887; 1 South. Rep. 250. 


97. Lunatic — Deed — Mortgage.— The deed of a 
lunatic, without guardian, can be disaffirmed by 
his guardian, when appointed, against one who 
holds a mortgage from the grantee in the lunatic’s 
deed, even if he made the loan secured by the 
mortgage in ignorance of the insanity of the 
grantor of his mortgagee. Rulings as to Indiana 
practice in the matter of bills of exceptions and 
evidence.— Hull v. Loreth, S. C. Ind., Feb. 1, 1887; 
10 N. E. Rep. 270. 
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98. MECHANIC’s LIEN —Payments.— Material men 
allowed sixty days to file statement of claim. Pay- 
ments by owner to contractor in that time is at 
owner’s risk. No defense that contractor owes 
owner.—Ballou v. Black, 8. C. Neb., Feb. 2, 1887; 
31 N. W.- Rep. 673. 


99. MORTGAGE — Consideration —Covenants.— One 
who conveys to another by full deed, with full 
covenants, in consideration of ‘natural love and 
affection,” land upon which there isa mortgage, 
but without mentioning the mortnage in the deed, 
cannot be required to pay off the mortgage, not- 
withstanding the covenants, because a considera- 
tion merely “good,” not technically “valuable,” 
cannot support such a liability.—Jn re Claim of 
Wilbur, Estate of Warren, N. Y. Ct. App., Jan. 
18, 1887; 10 N. E. Rep. 263. 


100. MORTGAGE—Description—Proof of Execution. 
—Description of land, known as M place, where H 
lived last year and T lives now, having 320 acres 
of land, is sufficient. Certificate of proof by sub- 
scribing witnesses only material when deed used 
as self-proving.— Tranum v. Wilkinson, S. C. Ala., 
Feb. 2, 1887; 1 South. Rep. 201. 


101. MorTGAGE — Foreclosure — Deficiency.—Two 
bonds were given to different parties and one 
mortgage to secure both bonds. The mortgage 
was foreclosed on petition of one of the parties, 
but enough was not realized to pay everything. 
Held, that the loss must be distributed between 
the bondholders.—Currie v. Bittenbinder, N. J. 
Ct. Ch., Jan. 22, 1887; 7 Atl. Rep. 872. 


102. MorTGaGE—Foreclosure — Rent Prepaid.—A 
tenant who prepays his rent, must pay rent to 
purchaser on foreclosure of mortgage from date ef 
purchase, when mortgage antedates lease.—Hatch 
v. Sykes, 8. C. Miss., Feb. 7, 1887; 1 South. Rep. 
248. 


108. MORTGAGE—Foreclosure—Right of Purchaser 
to Rents aud Profits—Assumpsit for Use and Oc- 
cupation—Party Plaintiff—The purchaser of real 
property at a sheriff’s foreclosure sale, is entitled 
to the rents or value of the use and occupation 
thereof until redemption, or until time of redemp- 
tion expires and can bring assumpsit therefor 
against party in possession who was owner in fee 
and party defendant in foreclosure sale. He can 
bring action in his own name if sheriff’s deed is in 
his name, without alleging that he bid as trustee. 
Section 107, Code Civ. Proce. Cal.— Walker v. 
McCusker, 8. C. Cal., Jan. 25, 1887; 12 Pac. Rep. 
723. 


104. MortTGaGE — Sheriff — Deputy — Successor — 
Acknowledgment.—In sales under advertisement 
of mortgaged property, the sheriff can act by 
deputy in the sale, certificate and acknowledg- 
ment, and successor can make the deed. Suffi- 
cient if acknowledgment substantially conforms to 
law.— Wilson v. Russell, 8. C. Dak., Feb. 14, 1887; 
31 N. W. Rep. 645. 


105. MorTGaAGE—Husband and Wife—Demurrer— 
Foreclosure.— Where wife demurred to bill to 
foreclosure a mortgage signed by berself and hus- 
band, because it did not state she had an interest 
she could mortgage: Held, that she was a proper 
party to bill, and the demurrer property overruled 
as being too broad.—Houston v. Williamson, 8. C. 
Ala., Jan. 28, 1887; 1 South. Rep. 193. 





106. MORTGAGE—Leasehold—Record— Judgment — 
Pirority.—In New Jersey, leaseholds for years and 
mortgages thereon are not required to be regis- 
tered, under registry act. When ajudgment cred- 
itor releases his judgment to enable the debtor to 
make a mortgage, he is chargeable with notice of 
the mortgage so made though it is not recorded.— 
Bramhall v. Hutchinson, N. J. Ct. Err. and App., 
November Term, 1886: Atl. Rep. 873. 


107. MortTGaGes—Sales—Judgment s— Promises + 
A party who has taken land under an execution 
cannot contest sale thereof under earlier deed of 
trust, on ground that first owner of note promised 
to notify him of such sale, which he did not do at 
request of party, who was then owner of note and 
became the purchaser at such sale, and so judg- 
ment creditor was unableto bid at sale.—Tisho- 
mingo Sav. Inst. v. Duke, 8. C. Miss., Jan. 24, 
1887; 1 south. Rep. 165. 


108. MORTGAGE— Unlicensed Merchant—Mississippi 
Law—Equity—Remedy at Law—Equitable Rule. 
—A deed of trust given to secure money loaned 
and goods delivered by a merchant is void if 
merchant had not paid the license tax. Where 
equity obtains jurisdiction to enjoin sale under the 
deed of trust, it will not on cross-bill give personal 
judgment for the debt; and, when the validity of 
the trust deed was raised only by answer of grantor 
to cross-bill, the rule that he who seeks equity 
must do equity does not apply.—Boudre v. Car- 
ter, S. C. Miss., Jan. 24, 1887; 1 South. Rep. 162. 


109. MUNICIPAL CORPORATIONS—City of Socorro— 
Cities in New Mexico.—The corporate existence 
of cities of New Mexico, incorporated under act of 
1880, has not been disturbed by subsequent acts; 
and laws New Mexico 1884 continues their ex- 
istence and enables them to reincorporate or dis- 
solve.—Buard of Co. Com. of Socorro Co. v. 
Leavitt, 8. C. N. Mex., Jan. 8, 1887; 12 Pac. Rep. 
759. 


110. MUNICIPAL CORPORATIONS — Internal Im- 
Provements—Petitvon.—Requirements for petition 
to county commissioners to vote bonds for inter- 
nal improvements in Nebraska.—State v. Babcock, 
8. C. Neb., Feb. 9, 1887; 31 N. W. Rep. 682. 

111. NEGLIGENCE.—One who in violation of a city 
ordinance lL uilds a wooden house, is not liable to 
the adjoining property owner for damages caused 
by a fire communicated from the wooden building 
when it was burned up. Negligence is not action- 
able, unless it is the proximate cause of the injury. 
—Mathiason v. Meyer, 8. C. Mo., Jan. 31, 1887; 2 
S. W. Rep. 834. 

112. NEGLIGENCE— Turnpikes — Witnesses — Ex- 
perts—Instructions.—Turnpike corporations must 
maintain all parts of their road in a safe condi- 
tion. When facts are doubtful, experts can only 
testify to hypothetical cases. An ordinary person 
can testify as to physical condition and appearance 
of injured person after the accident. A person 
well acquainted with a public road can testify as 
to its safety for purposes of travel. An instruc- 
tion, that though defendant was negligent, yet, if 
plaintiff was driving afractious horse or could not 
control his horse, he is not entitled to recover, is 
misleading.—Balt. & L. T. Co. v. Cassell, Md. Ct. 
App., Jan. 5, 1887; 7 Atl. Rep. 805, « 


113. NEGLIGENCE— Volunteer — Railroad.—A rail- 
road company is not responsible in damages for the 
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death of one who has volunteered to render a serv- 
ice, and is killed while doing so, being himself 
guilty of contributory negligence.—Barston v. Old 
Colony, etc. Co., 8. J. C. Mass., Feb. 24, 1887; 10 
N.E. Rep. 255. 


114. OrFIcIALS— United States Marshals— Deputies 
— Salaries — Assignments — Attorney General.— 
A salary or fees for continuing services of a public 
official cannot be assigned. Deputy United States 
marshals may receive three-fourths of the fees 
earned by them personally and not more, and can- 
not farm out the duties of their offices by hiring 
assistants at fixed compensation, nor can the mar- 
shal authorize his deputies to appoint sub-dep- 
uties. Attorney general has supervisory control 
over marshal’s accounts, and his decisions cannot 
be attacked collaterally in the courts.—Schloss v. 
Newilett, 8. C. Ala., Feb. 1, 1887; 1 South. Rep. 263. 


115. PARTITION—E£quity—Jurisdiction— Question of 
Title—Code Virginia— Statute of Limitations — 
Adverse Possession.— Court of chancery in Vir- 
ginia, insuit for partition of real estate, can adju- 
diex.. questions of title arising in cause. A son, 
who «ters upon mother’s dower land by her per- 
mission, can acquire no title by thirty-five years’ 
adverse possession,in absence of proof of actual 
ouster, disseizin or total denial of right of other 
coparceners.—Fry v. Payne, 8. Ct. App., Va., Jan. 
27, 1887; 1 8. E. Rep. 197. 


116. PARTNRRSHIP—Agreement—Agency— Harmless 
Deception — Motives—Frauds, Statute of.— Price 
which A pays B for half interest in business con- 
ducted by B alone is B’s private property. When 
Aintroduces  toC at B’s request, that B may 
negotiate with C about forming a partnership, A is 
not an agent for B and owes no duty to B relative 
to his knowledge of C. Deception regarding a mat- 
ter which does not affect another is not actionable. 
In suit for fraudulent representations, plaintiff can- 
not give his reasons for not inquiring about the 
representations. Representations concerning 
charactér, trade, etc., are within the statute 
of frauds,and must be in writing to be action- 
able.—Ball v. Farley, 8. C. Ala., Jan. 25, 1887; 1 
South. Rep. 253. 

117. PeERPETUITY— Will.—A devise to one for life 
then to another, and if that other should die with- 
out children then the other named persons, is not 
a perpetuity, within the law of Kentucky.—Davis 
v. Buford, Ky. Ct. App., Feb. 8, 1887; 3 8S. W. 
Rep. 4. 


118. PLEADANG — Action to Set Aside Deed.— Toa 
bill tiled by son of a grantor, still living, to set 
aside deed alleged to have been fraudulently ob- 
tained, ademurrer interposed on ground of in- 
sufficiency in law was sustained.— Butler v. 
Hooper, 3. Ct. App. Va., Feb. 17, 1887; 18. E. 
Rep. 208. 


119. PLEADING—Amendment—Additional Cause of 
Action—A cause of action which might have been 
united to the original cause of action under Neb- 
raska code, may be added to petition by amend- 
ment.—Fillman v. Webb, 8. C. Neb., Feb. 2, 1887; 
81 N. W. Rep. 656. 


120. PLEADING—Joint Liability —Promises — Con- 
ditions—Evidence.—Separate promises to pay will 
not support joint action against promisor. Where 
plaintiff authorized to do work if three others 





would not,he must show in action of assumpsit that 
all ofthe others would not do it; the statement of 
one relative tothe other two is incompetent.— 
Jackson v. Bush, 8. UC. Ala., Jan. 10, 1887; 1 South. 
Rep. 175. 


121. Practice —Appeal—Harmless Error—Ruling 


out Testimony.—Where, before the refusal of of- 
fered testimony, witness stated that he cannot an- 
swer, the exception to the ruling will not be sus- 
tained on appeal.—Miller v. Sharp, 8. C. Mich., 
Feb. 10, 1887; 31 N. W. Rep. 608. 


122. PRACTICE —Appeal—Justice of Peace—Plead- 


ing.—A proceeding being brought, under a statute 
penal inits nature, before a justice and appealed 
from, must be tried on appeal on issue joined in 
the justice’s court.—Graham v. Langston, 8. C. 
Mich., Feb. 10, 1887; 31 N. W. Rep. 613. 


123. PRACTICE — Appeal—New Trial—Weight and 


Sufficiency of Evidence.—Where there is a sub- 
stantial conflict in the evidence, a verdict will not 
be disturbed on the ground of insufficiency, and 
for motion for new trial to prevail the verdict 
must be against law, in view of the testimony and 
instructions.—Declez v. Save, 8. C. Cal., Jan. 18, 
1887; 12 Pac. Rep. 722. 


124. PRACTICE—Appearance—Decree Pro Confesso— 


Rule-day —Bill of Exceptions—Frauds, Statute 
of — Memorandum — Description—Two Tracts.— 
Where service of process is set aside, and then 
party submits cause for decision on demurrer, he 
makés an appearance. A decree pro confesso can- 
not be entered on rule-day in Fiorida for want of 
appearance when subpcena personally served. 
Appellant can obtain review of orders appealed 
from without bill of exceptions. Under statute of 
frauds neither seal nor subscribing witness necess- 
ary to memorandum, and detailed description not 
necessary where it shows a particular tract was in 
the minds of the parties, and parol evidence may 
be used though description somewhat vague. 
Where description would apply to two tracts 
owned by party, burden on defendant to allege and 
preve it.—Lente v. Clarke, S. C. Fla., Sept. 8, 1886; 
1 South. Rep. 149. 


125. PracricE—Appearance Unauthorized—Estop- 


pel.—A judgment obtained on an authorized ap- 
pearance for one not served may be set aside; such 
party not estopped therefrom by offering to see 
another defendant and have him settle the judg- 
ment.— Williams v. Neth, 8. C. Dak., May Term, 
1886; 31 N. W. Rep. 630. 


126. Pracrice—Finding by Court—Tax Titles.—A 


general finding by a court is conclusive as to facts 
if there is any evidence to support it, and such find- 
ing must control. Tax titles invalid on their face 
are not held prima facie valid under the Michigan 
statutes.—Ball v. Busch, 8. C. Mich., Jan. 20, 
1887; 31 N. W. Rep. 565. 


127. Pracrige—Husband and Wife—Separate An- 


swer—Suit mm EHquity.—In a suit in equity to fore- 
close a mortgage signed by busband and wife to 
secure his debt, she cannot answer separately 
without leave of court.—Prdcock v. Mellick, N. J. 
Ct. Chan., Feb. 11, 1887; 7 Atl. Rep. 880. 


128. Pracrice— Jnsane and Aged Persons — Ap- 


pointment of Guardian.—Mental incapacity must 
be alleged and proved before a court can acquire 
jurisdiction to appoint a guardian on account of 
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age and incapacity, and jury must be directed to 
find specifically and not a general verdict for or 
against the petition.—Jn re Guardianship over 
Storick, 8. C. Mich., Feb. 3, 1887; 31 N. W. Rep. 
582. 

129. PracTicE—Instructions—Finding from Greater 
Probability.—tIt is error to instruct jury to find the 
fact by the greater probability, without instruct- 
ing them that the evidence must satisfy them that 
the fact exists.—Dunbar v. McGill, S.C. Mich., 
Feb. 3, 1887; 31 N. W. Rep. 578. 


130. Pracrick — Mandamus—Discretionary Power 
of Township Board.—Mandamus sbould be de- 
nied in a case where return does not show that 
township board did not exercise its discretionary 
power reasonably and in good faith. McHenry v. 
Township Board of Chippewa, 8. C. Mich., Feb. 
8, 1887; 31 N. W. Rep. 603. 


131. PractTice— Witness Under Seven — Apprecia- 
tion of Oath.—Witness, under seven, must satisfy 
court, by examination, that he appreciates the ob- 
ligation of his oath; to admit otherwise is reversi- 
ble error.—Hughes v. Detroit, etc. R. Co., 8. C. 
Mich., Feb. 10, 1887; 31 N. W. Rep. 603. 


182. PRINCIPAL AND AGENT—Account—Recovery .— 
By agreement witb owners of mortgaged propertv, 
sold under mortgage, and B purchased and sold 
in parcels for benefit of owners. Owners, before 
surrendering property to B’s purchasers, sued B 
for asettlement. Held, the action maintainable.— 
Johnson v. Thurman, 8. C. Ps., Jan. 3, 1887; 7 Atl. 
Rep. 739. 


138. PRINCIPAL AND AGENT—Commissions— Usury. 
Where party applied for money to one who pro- 
fessed to loan money, and the application went 
through several parties to the one who loaned the 
money, who sent the ful] amount to his corre- 
spondent, held, the other parties were not agents 
of the one who loaned, and he was not chargeable 
for usurious interest on account of their com- 
missions.—New England, etc. Co. v. Townes, 8.C. 
Miss., Feb. 7, 1887; 1 South. Rep. 242. 


134. PRINCIPAL AND AGENT—Evidence of Agency. 
—S gratuitously allowed E to take out a liquor 
license in 8’s name, which E conspicuously posted 
on the premises. E then purchased goods of I 
as 8’s agent. Held, that under the facts as stated 
no agency was proved, and § is not liable to B’s 
vendor.—Iifeld v. Stover, 8. C. N. Mex,, Jan. 5, 
1887; 12 Pac. Rep. 714. 

135. PRINCIPAL AND AGENT—Fraud —Liability.— 
An agent shows the wrong lot intentionally to a 
buyer, to whom a deed for the correct lot is made. 
Heid, buyer could only demand from principal re- 
scission of contract and return of money.—Davis 
v. Lyon, 8. C. Minn., Feb. 16, 1887; 31 N. W. Rep. 
688. 


136. PromissORY Nore — Verbal Agreement. — 
When the makers of a promissory note set up as 
a defense to a suit upon it by the executors of the 
payee that he promised and agreed that, if they 
paid the interest regularly as long as he lived, they 
might have the principal at bis death, they must 
prove that they made the payments of iaterest ac- 
cording to the-terms of the agreement, or they 
cannot claim the note.—Harmon v. McAduns, U. 
8.8. C. Feb. 7, 1887; 78. C. Rep. 553. 


137. PUBLIC Lanps—Mezican Grant — Act of Con- 





gress— Subsequent Survey.—A holder of a Mexi- 
can grant, approved by act of Congress, can main- 
tain ejectment for any of such lands, although 
they lie outside of a survey of said granted land 
made by the surveyor-general, without notice to 
the claimants, and subsequent to said act of con- 
gress.— Stoneroad v. Stoneroad, S. C. N. Mex., 
Jan. 26, 1887; 12 Pac. Rep. 736. 


138. PuBLic Lanps — Pre-emption — Priority — 
Courts, Jurisdiction of—Prior pre-emptor can only 
oust a subsequent settler from that portion of tract 
filed on which he bas actually improved. Courts 
cannot pass on pre-emption rights until after 
patent issues.—Forbes v. Driscol, 8. C. Dak., Feb. 
11, 1887; 31 N. W. Rep. 633. 

139. QUO WakRANTO— County Office — Election. — 
Quo warranto proceedings will not be permitted 
in Kansas if there is another adequate remedy, but 
there being none provided for the removal of a 
person holding county office illegally, quo war- 
ranto proceedings may be resorted to for that 

“purpose. Rules as to elections, illegal voting, 
fraud and intimidation declared.— Tarbox v. 
Sughrue, 8. C. Kan., Feb. 4, 1887; 12 Pac. Rep. 


140. QUO WaRrRANTO — Jurisdiction — Statutes.— 
Quo warranto proceedings may be employed un- 
der the statutes of New Mexico to oust a usurper 
of office. ‘ihe proceedings must take place in the 
district court. New Mexican statutes construed. 
—Territory v. Ashenfelter, 8. C. N. Mex., Jan. 21, 
1887; 12 Pac. Rep. 879. 


141. RalLroaD—Crossing—Negligence — Signals.— 
Whether one injured bya train at a railrvad cross- 
ing was guilty of negligence is a question for the 
jury. The failure of the train to give the pre- 
scribed signals is a matter to be considered by the 
jury in deciding the question —Sherry v. New 
York, etc. R. Co., N. ¥Y. Ct. App., Jan. 18, 1887; 10 
N. E. Rep. 128. 


142. RatLroapD —Killing Stock — When Owner of 
Stock Liable.—A railroad company whose train 
killed stock and was wrecked in so doing cannot 
recoup damages done to their train by the animals 
being unlawfully on its track. If the stock were 
killed by negligence the company is liable, although 
its track had a lawful fence and the animals had 
broken it.—Louisville, etc., Co. v. Simmon, Ky. Ct. 
App., Feb. 3, 1887; 38. W. Rep. 10. 


148. REMOVAL OF CAUSES.—An application for the 
removal of a cause from a State to a federal court 
must be made before the trial.—Bank of Maysville 
v. Claypool, U. 8.8. C., Jan. 31, 1887; 78. C. Rep. 
545. 

144. RePLeviIN — Possessory Warrant — Letting 
Land—Cotton Crop.—Where A allowed B to cul- 
tivate land which BsublettoC,C cannot bring 
possessory action against A for cotton taken by A 
but raised by C on said land.—Partee v. Dickson, 
S. C. Ga., Jan. 18, 1887; 18. E. Rep. 221. 


145. SaLeE—Acceptance—Logs —Price.—Where con- 
tract provides that purchaser shall pay one price 
for good logs and another for inferior ones, an ac- 
ceptance of the entire lot does not imply that they 
are all yood.—Zarly v. Chippewa L. Co.,8. C. 
Wis., Feb. 1, 1887; 31 N. W. Rep. 714. 

146. SaLu—Evidence.—W here a hill was rendered to 
p'ircbuser of lumber for 150,000 feet, there being a 
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statement on the seller’s books that the lumber 
Was unmeasured, the seller is bound by his bill 
and cannot claim payment for more than it speci- 
fied.— Warner v. Feige, 8. C. Mich., Feb. 10, 1887; 
31 N. W. Rep. 766. 


147. SALE—Payment—Evidence.—Where in an ac- 
tion to recover for a bill of goods sold, the answer 
was a general denial with no allegation of payment, 
and it appeard that plaintiff’s account was re- 
ceipted by an acceptance of a third party, which 
plaintiff’s evidence’ showed was never paid, it was 
held that the receipted bill and acceptance were 
immaterial and did not avail the defendant as proof 
of payment.—Farnhame v. Murch, 8. C. Minn., Jan. 
8, 1887; 31 N. W. Rep. 453. 


148. SaLe — Warranty — Damages — Acceptance — 
Hearsay— Promissory Note—Amount Due—Igno- 
rant Signing — Trial — Opening and Closing — 
Amendments—Default set Aside.—Where damages 
are claimed between price at which purchaser con- 
tracted to sell and for what it was sold, vendor 
must have known goods were bought to fulfil that 
contract. The acts of purchaser with the goods 
are admissible on question. The sale was on con- 
dition. Purcvaser cannot say what goods brought, 
if he did not sell nor know of his own knowledge 
what they brought. Production and proof of exe- 
cution and ownership of note is prima facie evi- 
dence of thesum due thereon. If party had chance 
to read note before signing, itis no defense to as- 
sert that he did not know the amount thereof. 
Opening and closing of case generally in discretion 
of court, and no reversal therefore if it appears 
party had a fair trial; but defendant cannot de- 
mand that privilege on special aftirmative pleas 
without first withdrawing the general issue. 
When judgment upon a cognovit releasing errors 
is set aside, the court may allow an amendment 
to the declaration.—Carpenter v. First National 
Bauk of Joliet, S.C. Ill., Jan. 25, 1887; 10 NE. 
Rep. 18. 


149. SHips—And Shipping—Respondentia Bonds.— 
When a ship puts into a port in distress and the 
master incurs charges which are liens on the cargo, 
and gives a respondentia bond to meet such 
charges, held that,although the bond may not have 
been valid, there was an equitable transfer of the 
master’s liens for its amount.—Bradley v. Cargo 
of Lumber, U. S. D.C. (Penn.), Dee. 10, 1886; 29 
Fed. Rep. 648. 


150. SHips — And Shipping —Reporting Arrival— 
Entering—Liquidated Damages.—A charter party 
required that the owner should be paid damages 
to the amount of £20 if the master of the ship did 
not report to the respondent’s agent at New York 
upon arrival so that the agent might enter the ves- 
sel. He failed to do so, and it was Ae/d that the 
owner was entitled to the £20 as liquidated dam- 
ages.—Gallo v. McAndrews, U.S. D.C. (N. Y.), 
Jan, 8, 1887; 29 Fed. Rep. 715. 


151. SrarurE — Constitutional Law — Practice of 


Medicine—Statutory Offense.—In Indiana, a stat- 
ute regulating the practice of medicine may be 
constitutionally enacted. An indictment for a 
violation of such a statute must charge the offense 
in its own language.— Kastman v. State, 8. C. Ind., 
Jan. 25, 1887; 10 N. BE. Rep. 97. 


162. Srarures—Construction. —Long practice un- 
der a statute relating to the fees of officers by ac- 





counting officers, is worthy of much weight in the 
the construction of such statutes. Acts of con- 
gress relating to fees of clerks of courts and nat- 
uralization fees construed.— United States v. Hill, 
U.S. 8. C., Jan. 31, 1887; 78. C. Rep. 510. 


153. STaTUrES—Construction of.—If there be two 


statutes, one declaring in general terms a particu- 
lar act to be criminal, the other forbidding the 
same act if done in a particular manner, the of- 
fense is punishable under the general law, unless 
it is averred in the indictment and proved to have 
been committed in the manner set forth in special 
statute.—Haines v. Territory, S.C. Wyoming Ter., 
Feb. 8, 1887; 13 Pac. Rep. 8. 


154. STATUTES—Construction—Constitutional Law 


—Taxation.—Two statutes relating to the same 
subject and having in view the same object should 
be construed together being in pari materia. An 
act granting highway aid to burdened townships, 
and another act appropriating money to the pay- 
ment of township orders on the treasury, con- 
strued together amount to an appropriation of 
public money, within the terms of the constitution 
of Vermont. Such relief does not infringe the 
constitutional provision against unequal taxation. 
—Town of Highgate v. State, $8. C. Vt., Feb. 15, 
1887; 7 Atl. Rep. 898. 


155. STATUTE OF FRAUDS—Order—Acceptance.—Itf 


A gives B an order on C to pay money and has 
placed money orits equivalent in C’s hands, and C 
accepts the order pavable out of A’s funds when 
realized, that acceptance is not within the statute 
of frauds.—Mitts v. MceMorran, 8. C. Mich., Feb. 
3, 1887; 31, N. W. Rep. 521. 


156. StrarutE — Of Limitations — Judgment.—The 


law in Virginia is that, if an execution on a judg- 
ment bas been issued and no return made the 
judgment is barred after the lapse of ten years; ifa 
return has been made itis barred after the lapse 
of twenty years; and if no execution at all is is- 
sued on a judgment it is barred after the lapse of 
ten years.— McCarty v. Bali, 8. C. App. Va., Feb. 
10, 1887; 1S. E. Rep. 189. 


157. SuRETY—Duty of—Default of Principal.—tt is 


the duty of a surety to pay the debt upon de- 
fault of his principal, and he has no equity to have 
his own judgment placed upon an equality with 
that of the creditor for the payment of which he is 
liable as surety, such judgment baving a legal 
priority over that of the surety.—Robbins v. Lebus, 
Ky. Ct. App., Jan. 15, 1887; 25, W. Rep. 898. 


158. SURVEY— County Surveyor.—The decision of a 
county-surveyor is only conclusive where he has 
been required to ‘establish, re-locate and perpetu- 
ate corners” after due notice to all concerned.— 
Waldman v. Rand, S. C. Ind., Jan. 28; 1887; 10 N. 
E. Rep. 117. 


59. SuRVEY— Old Line Controlling Grant.— Uf a 
marked line can be established it will control 
courses and distances. If one line is established, 
and another is found which will greatly increase 
the quantity of land called for by the grant, it will 
not be admitted to enlarge the grant.— Fagan v. 
Stoner, S. C. Tex., Jan. 28, 1887; 38. W. Rep. 44. 


- 


160. TAXATION— Assessment — Abatement.— In ap- 
plication to reduce assessment below cost of build- 
ing, proof that neighboring property has decreased 
in value and that this building was extravagant}, 
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constructed, will justify a reduction.—N. O. Cot- 
ton Ex.v. Bd. of Assessors, 8. C. La., Jan. 3, 
1887; 1 South. Rep. 272. 

161. TAXATION— Constitutional Law — Equaliza- 
tion.—Several New Jersey statutes construed 
which relate to taxes in New Brunswick. Their 
constitutionality considered and sustained, and 
rulings made on the subject of equalization and 
uniformity of assessment.— Tax- Payers, etc. Assn. 
v. Kirkpatrick, N. J. Ct. Err. and App., March 
Term, 1886; 7 Atl. Rep. 625. 


162. TaxaTION—Construction of Statute.—Butch- 
ers are included among the dealers who are re- 
quired to pay taxes on “goods, wares and mer- 
chandise,” levied by the city of Pittsburg. There 
must be uniformity of taxatior ; statutes should be 
construed according to the plain and literal mean- 
ing of the words employed in them. Statutes of 
Pennsylvania construed.— City of Pittsburg v. 
Kalchthaler, 8. C. Penn., Jan. 3, 1887; 7 Atl. Rep. 
921. 

168. TAXATION— Costs — Advertising.— Under the 
law of Louisiana, the costs of advertising a tax sale 
must be paid by the collector out of the first pro- 
ceeds of the sale, unless the State has made default 
or the title given has been annulled.—State ex rel. 
v. Houston, 8. C. La., Jan. 17, 1887; 1 South. Rep. 
284. 

164. TAxaTION — Delinquent Tax-List — Publica- 
tion.—The publication of delinquent tax-list neces- 
sary for a valid judgment for taxes; if publication 
made in paper other than one designated by county 
board, it is void.— Russell v. St. P., M. & M.R. R., 
S. C. Minn., Jan. 1, 1887; 831 N. W. Rep. 692. 


165. TaxaTION—Description Sale.—‘Part 5 of lot 4 of 
section 20,township 28 north, of range 22 east,” is 
too uncertain a description of land in a tax certifi- 
cate, under the laws of Wisconsin, and such a cer- 
tifieate is void.— Murphy v. Halil, 8. C. Wis., Feb. 
1, 1887; 31 N. W. Rep. 754. 

166. TaAxXaTION—Ejectment— Payment — Constitu- 
tional Law—Title.—Lien allowed for taxes paid 
under Michigan law must await judgment for the 
land against party paying the tax. Provision giv- 
ing lien for taxes preference over other liens not 
included under title forassessment, levy and col- 
lection of taxes and is void.— Nester v. Busch. §. C. 
Mich., Feb. 3, 1887; 31 N. W. Rep. 572. 


167. TaxaTION—Exemption—Intestate Commerce— 
Domicile of Rolling Stock— Two States — Third 
Persons.—Vehicles used in interstate commerce are 
subject to taxation. They have a situs for taxing 
purposes, irrespective of the domicile of owner. If 
they habitually run in two or more States they are 
taxable proportionally in each. Third persons 
cannot enjoin collection of taxes levied on railroad 
companies because they own part of the rolling 
stock for which such companies are taxed.—Pull- 
man, etc. Co.v. Twombly, U. 8.C. C. (Lowa), Jan. 
14, 1887; 29 Fed. Rep. 658. 


168. TaxaTion—Reducing and Increasing Value — 
Notice.—It is excess of jurisdiction for board of 
review to increase valuation of property without 
notice after it has reduced it at instance of tax- 
payer, andno action can rest on it.—Phillips v. 
Township of Buffalo, 8. C. Mich., Feb. 3, 1887; 31 
N. W. Rep. 581. 


169. TaxaTION—Stock in Non-Resident Corpora- 





tvon.—A city in Missouri may cause to be assessed 
and taxed shares held by its citizens in a non-resi- 
dent (cattle and land) corporation, under Rev. 
Stat. Mo. (1879), § 4,701, which only exempts from 
such taxation shares in banking and insurance cor- 
poration. The situs of intangible personal prop- 
erty, such as bonds and stocks, is the residence of 
its owner. Rey. Stat. Mo. (1879) §§ 4,694 4,696.— 
Ogden v. St. Joseph, 8. C. Mo., Jan. 31, 1887; 3 S. 
W. Rep. 2. 
170. Tax-DEED—Seal of County Treasurer —Rev- 
nue Law, Limitations Of.—To entitle party 
claiming under tax deed to special limitation of 
revenue law, the deed must be valid on its fact, 
and have county treasurer’s seal on.—Bendison v. 
Fenton, 8. C. Neb., Feb. 91887; 31 N. W. Rep. 685. 


171. Taxes— Limitations, Statute Of — Notice of 
Suit—Errors.— When tax deed fails, statute of 
limitations commences to run on the right to en- 
force the lien; not necessary to notify defendant 
before bringing such suit. Errors not in record 
not noticed on appeal.— McClure v. Lavender, 8. C. 
Neb., Feb. 9, 1887: 31 N. W. Rep. 672. 

172. TELEGRAM— Payment —Delivery—Knowledge.— 
When telegram delivered to operator and paid 
for, the company liable to party injured, whether 
sender or receiver, for its non-delivery in a reason- 
able time for such damages as naturally result from 
such failure. It is immaterial that message was 
in cipher, or that company did not know its im- 
portance, when they fail to show that such knowl- 
edge would have changed their action or their 
charges.— West. U. T. Co. v. Myer Bros., 8. C. 
Fla., June 17, 1886; 1 South. Rep. 129. 


173. TENDER — Acceptance — Injunction.—If a de- 
fendant tenders money and pays it into court, and 
it is illegally applied in part by the court to other 
purposes than those for which it was paid, the 
defendant cannot enjoin the collection of the re- 
mainder of the judgment.—Chicago, etc. Co. v. 
Kamman, 8. C. Ill., Jan. 25, 1887; 10 N. E. Rep. 
217. 


174. Terrirories — Organic Law — Parent and 
Child — Habeas Corpus.— The organic law of 
Alaska (act of congress May 17, 1884) does not 
operate retrospectively. A parent who has sur- 
rendered her child for education, cannot reclaim 
him, as of course, without showing breach of con- 
ditions upon which she had parted with his cus- 
tody.—IJn re Can-ah-congua, U. 8. D.C. (Alaska), 
1887; 29 Fed. Rep. 687. 


175. TriaL—By Jury—In Equity.—When an issue 
in an equity case involves a purely common law 
right, it is the practice in Massachusetts to have 
such right tried upon a properly framed issue by 
a jury.—Merchants, etc. Bank v. Moulter, 8. J.C. 
Mass., Feb. 23, 1887; 10 N. E. Rep. 251. 


176. TrraL—Directing Verdict — Life Insurance — 
Proof of Death—Estoppel.—A verdict for defend- 
ant will be directed when no evidence is submit- 
ted tending to prove a material allegation. Proofs 
of death furnished the insurer, and no objection 
made, estops the insurer from controverting it. A 
rule as to secondary evidence.—Continental, etc. 
Co. v. Rogers, 8. C. Ill., Jan. 25, 1887; 10 N. E. 
Rep. 242. 

177. TRIAL— Objection — Execution — Stay Pending 
Motion for New Trial.—In Nevada, frivolous ob- 
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jections to evidence are not permissible on trial. 
Ruling as to frivolous objection being an imma- 
terial variance. Execution will only be stayed 
pending a motion for a new trial upon a bond with 
security approved by the court.—Frevert v. Swift, 
8. C. Nev., Feb. 9, 1887; 13 Pac. Rep. 6. 

178. TriaL—Findings—Fraud.—If, upon the trial of 
a cause by the court, no finding is made upon a 
point which could not have affected the result one 
way or the other, a new trial will not be granted. 
In a question of fraud, findings, showing the sit- 
uation and the circumstances under which the 
fraud was committed, are responsive to the issue. 
—Tage v. Alberts, S. C. Idaho, Feb. 7, 1887; 13 
Pac. Rep. 19. 


179. Trust—Proof of—Eminent Domain — Cham- 
perty—Notice.—A trust will not be declared upon 
proof that a husband stated in letters and other- 
wise that he would make such a trust in favor of 
his wife, and that she had the possession of the 
property usually held by married women of their 
husband’s property. Payment or deposit of com- 
pensation is a condition precedent to the exercise 
of the right otf eminent domain. A contingent fee 
is not champertous unless counsel agree to pay 
costs and expenses. Notice of a prior contract, 
affecting land, is notice to a purchaser of all exist- 
ing equities affecting it.— Phillips v. South Park 
Commrs., S. C. Ill., Jan, 25, 1887; 10 N. E. Rep. 
230. 


180. Trust — Revocation — Sealed Instrument.— A 
deed is valid which creates, without consideration, 
a trust to be executed by the trustee during the 
lifetime of the grantor, according to the terms of 
the deed, but subject to the directions of the 
grantor, and liable to be revoked at any time by 
him; and, after his death, according to the direc- 
tions prescribed by a written paper sealed up and 
not to be opened until his death; and such sealed 
paper is part of the deed, and not testamentary.— 
Van Cott v. Prentice, N. Y. Ct. App., Jan. 18, 
1887; 10 N. E. Rep. 257. 

181. Trusts—Who Entitled to Administer —Pro- 
ceedings During Life Estate—Power of Georgia 
Superior Court to Act in Chambers.—Testator 
willed property to trustees of an academy for the 
benefit of the poor after the death of his wife. 
Trustees renounced trust, and city council, with- 
out notice, appointed trustee. Upon death of tes- 
tator’s wife, trustees of academy reseinded action 
of predecessors. eld, they were entitled to con- 
trol fund. Prior to 1884, judge of Georgia supe- 
rior court had no power, in chambers, to accept 
resignation of trustee and appoint successor.— 
City of Augusta v. Trustees, 8. C. Ga., Jan. 25, 
1887; 1 8. E. Rep. 214. 

182. UNITED States Courts —/urisdiction—Citi- 
zenship.—Residence and citizenship are not syn- 
onymous. Citizenship controls jurisdiction of 
federal courts, and, unless the statutory citizen- 
ship is duly averred and proved, the jurisdiction 
fails. —Hverhart v. Huntsville Female College, U. 
8.8. C., Jan. 31, 1887; 78. C. Rep. 555. 

183. Usury — Partial Payments — New Note. —In 
Illinois, usurious interest cannot be recovered back 
if voluntarily paid, but while any part of the debt 
remains unpaid the debtor can require the amount 
of the usury to be deducted. And he can insist on 
this, although he gives a new note.—Harris v. 





Bressler, 8. C. 
188. 


184. VENDOR AND VENDEE—Eyuitable Lien—Lien 
tor Advances.—‘V here voluntary assignee of con- 
tract for land pays small sum to acquire the legal 
title, he takes it subject to equities, with a lien for 
the amount so expended, but equity will not assist 
if he is in possession of enough of the land to pro- 
tect such expenditure.—Chicago, ete. R. Co. v. 
Hay, 8. C. Tll., Jan. 25, 1887; 10 N. E. Rep. 34. 


185. VENDOR .AND VENDEE —Lien— Transfer of 
Purchase Money—Note Without Indorsement.— 
Under Georgia code, § 3586, the purchaser of pur- 
chase money notes, transferred without indorse- 
ment or guaranty, has a complete equity in the 
land against his vendor, but is nothing more than 
an ordinary creditor as to others.— Carhart v. 
Reviere, 8. C. Ga. Jan. 25, 1887; 1S. E. Rep. 222. 


[ll., Jan. 25, 1887; 10 N. E. Rep. 


186. VENDOR AND VENDEE—FParty in Possession— 
Specific Performauce — Laches — Estoppel—In- 
junction—New Evidence.— Purchaser takes sub- 
ject to rights of party in possession. Party in 
possession under contract of purchase, who has 
fulfilled his part of contract, can, after thirteen 
years, call for specific performance, and is not 
estopped because mere employee told owner that 
such party made no claim thereto. Where party 
pays costs but neglects to move for the new trial 
so allowed him, equity will entertain suit to injoin, 
upon diseovery of alleged facts conclusive for de- 
fendant, discovered too late.— Chicago, etc. R. Co. 
v. Hay, 8. C. Ill., Jan. 25, 1887; 10 N. E. Rep. 29. 

187. VENDOR AND VENDEE—Rescission of Sale— 
Credits on Note Erased.— Where vendor and 
vendee agreed that credits on vendee’s notes should 
be applied to other purposes, vendor can erase the 
credits and sue for full amount of notes.—Cog- 
gins v, Stockard, S. C. Miss., Feb. 7, 1887; 1 South. 
Rep. 245. 


188. WaTERS — Inland Lakes—Title to Soil.—Soil 
under inland lakes in Michigan belong to riparian 
owners, and owners of land bordering on the 
meandered lines of lakes own the land under the 
lakes, within the lines of his subdivision.— Clute 
v. Fisher, 8. C. Mich., Feb. 10, 1887; 31 N. W. 
Rep. 614. 


189. Warers—Navigable River—Nuisance—Injunc- 
tion.—It is unlawful to obstruct a navigable river, 
but such obstruction is not a public nuisance to be 
restrained by injunction,unless its actual use is pre- 
vented by the obstruction. An injunction will not 
be granted to prevent the obstruction of a river 
nominally navigable, but really unnayvigable. — 
State v. Carpenter, 8. C. Wis., Feb. 1, 1887; 31 N. 
W. Rep. 730. 


190. Warys— Highways — Notice — Injunction.— A 
public road may be established upon the petition 
of ten land owners. One who petitions is not en- 
titled to notice of the proeeedings, and his grantee 
cannot obtain an injunction to defeat the road be- 
cause his grantor received no formal notice.— 
Graham v. Flynn, 8. C. Neb., Feb. 16, 1887; 31 N. 
W. Rep. 742. 

191. Ways—Notice—Injunction.—One who has had 
full notice of all the statutory proceedings to open 
a public road, and made a general appearance to 
resist its location, cannot maintain ap action to en- 
join the continuance of the road, on the ground 
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that the prescribed notices had not been given.— 
Akin v. County Commissioners, etc. Riley County, 
S. C. Kan., Feb. 4, 1887; 13 Pac. Rep. 2. 


192. Ways—Private—Equity.— A substantial dis- 
pute over a private legal right in land, ordinarily 
not cognizable in court of equity; circumstances 
making it so examined.—Leonard v. Hart, N. J. 
Ct. Err. and App., Nov. Term, 1886; 7 Atl. Rep. 865 


193. Ways— Towns— State Aid—Statutes.—In Ver- 
mont, “excessively burdened” towns may obtain 
aid from the State, but a town burdened with debt 
contracted in aid of a railroad is not entitled to 
that relief. Statutes construed.— Town of Sheldon 
v. State, S.C. Vt., Fe’. 15, 1887; 7 Atl. Rep. 901. 


194. WEIGHTS AND MEASURES — Private Parties 
Weighing with Their Own Scales — Extent of 
Duty— Comparison of Scales and Weight s— Valid- 
ity of Depositions Taken in Another State. — 
Private parties weighing for fees are boundto use 
only reasonable diligence. Comparisons of scales 
or weights must be made with reference to stand- 
ards in the office of State treasurer. Depositions 
taken by commissioner in another State, under the 
laws of Michigan, will be held valid.— McGregor v. 
Walker, 8. C. Mich., Feb. 3, 1887; 31 N. W. Rep. 
601. 


19%. WILL— Annuity.— One who purchased land, 
leaving a large portion of the purchase money un- 
paid, devised it to another, but charged it with an 
annuity to athird person. The devisee resold the 
land to the original vendor, and it was held that he 
and the devisee ought be ordered by the orphan’s 
court to pay the arrears of the annuity.—Appeal 
of Phillips, 8. C. Penn., Jan. 3, 1887; 7 Atl. Rep. 
918. 


196. Wi1LL—Construction —Children—Fee— Wife's 
Separate Property held in Trust— Her Power 
Over.—Where property is devised to a daughter 
without limitation, and in subsequent clause testa- 
tor directed that trustee shall hold for separate 
use of daughter and children, held, that daughter 
took fee in land devised, and could incumber for 
busband’s debts.— Smith v. Fox’s Administrator, 
8. C. App. Va., Feb. 10, 1887; 1 S. E. Rep. 200. 


197. WILL — Construction — Description — Child — 
Adopted Child.—The words in a will ‘‘to such 
ehild or children as she may leave,” after a grant of 
a life estate to a woman, may be held to mean 
adopted child or children, if it appears that the 
woman was childless and so far advanced in life as 
to render child bearing highly improbable. In this 
connection it is proper to prove whence the prop- 
erty was derived, to show the person intended to 
be benefited. The purchase by an executor at his 
own sale is voidable.— Houston v. Bryan, S.C. Ga., 
Jan. 18, 1887; 1 S. E. Rep. 252. 


198. WiLt—ZIlliterate Testator—Inofficious Testa- 
ment— Trial De Novo.—If it appears that a testator 
is illiterate, that the beneficiaries were strangers, 
that the testator’s descendants were not provided 
for, that the will was drawn by a devisee, that one 
witness only teatified that the will was read over to 
the testator, it is not sufficient evidence that he 
knew the contents and purport of the will. In 
Texas, upon appeal from the probate to the dis- 
trict court, the trial is de novo.—Kelly v. Settegast, 
8. C. Tex., Jan. 19, 1887; 2S. W. Rep. 870. 





— Equities —Legatees. — Legatees, entitled 
under a will to proceeds of land, directed to be 
sold by the executor, who elect to take the land 
itself, are liable to the extent of its value to the 
testator’s debts. The equities existing between 
such legatees! will not be regarded in apportioning 
their liabilities for such debts.— Armstrong v. 
McKelvey, N. Y. Ct. App., Jan. 18, 1887; 10 N. E. 
Rep. 266. 

200. WITNESS —‘Transaction with Decendent—En- 
dence.—In an action against an executor the plaint- 
iff cannot testify that testator had not paid him, 
but the error of admitting such evidence is imma- 
terial if no evidence of payment is offered. In such 
a case the plaintiff, having proved aliunde his em- 
ployment by the deceased, may testify to what he 
did in that employment, in the absence of deceased. 
—Lerche v. Brashear, N. Y. Ct. App., Jan. 18, 
1887; 10 N. E. Rep. 58. 








QUERIES AND ANSWERS.* 


| Correspondents are requested to draw up their answers n 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.]} 

QUERIES. 


Query No. 14. A contract is made in the Indian 
Territory, to be performed there, and there is neither 
law nor court to enforce it there. Can the contract 
be enforced anywhere? J. A. B. 





QUERIES ANSWERED. 

Query No. 2. [23 Cent. L. J. 46.] In Texas, an ad- 
ministrator bought land with funds belonging to the 
estate he then represented, and caused the deed to be 
made to him porsonally, and held the property as his 
own. Can the county court, where the administration 
is pending, declare the trust and vest the title in the 
heirs in a proceeding for partition of the estate. 

TEXAS. 

Answer. County courts have no power, except those 
enumerated. Such suits are improperly brought in 
county courts. Francis v. Northcote, 6 Tex. 185; 
Martel v. Martel, 17 Tex. 391. M. 
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We have so often expressed our opinion of the prede- 
cessors of this volume, and so thoroughly exhausted the 
vocabulary of commendation, that absolutely nothing 
remains for us to say, with reference to the volume be- 
fore us, except it is in every respect the equal of any 
of the preceding volumes of the series; that the work 
upon it has been thoroughly done, and that the sub- 
ject upon which it treats is specially important—in 
fact, the most important topic of the law. We can 
only renew our commendation of the whole series as 


199. WiLLs—Legatees Liable for Testator’s Debts + worthy of the highest appreciation of the profession. 
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